THE 



LAW 


REPORTS. 


TJnd«r the Svper ntendeoce a&d Control of the 
INCOBPORATED COUNCIL OF LAWREPOETING FOR ENGLAND AND WALES. 



ON APPEAL FROM 



Editor—Sir FREDERICK POLLOCK, Bart., Barnsiet'-at-Law. 
Assistant Editor —A. P. STONPJ, Bafrister-at-Law. 

Reported by HERBERT COWELL, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 


i 

% 

VOL. XXX-19021903. 

LONDON : 

$rtiilcb anb JnMiBfjEb for tbe Ctmincil of fain ?lEiiorting 

by william CLOWES AND SONS, LIMITED, 

DURE STREET, STAMFORD STREET, S.E., AND GREAT WINDMILL STREET, W 
! PUBLISHING OFFICE, 7, FLEET STREET, E.C, 


1903. 



•« 



DONATED 

BY 



M.A. (PSYCHO.): M.A, (POL. SC.): PUNJAB 

L.L B. ALLAHBAD 


d Y o o Ct't G 

Supreme Court of India 
High Court of J ^ K State 

9B, R, C. ROAD, PRATAP PARK, 
SRINAGAR (KASHMIR.) 


LONDON : 

PRINTED BY WILLIAM CLOWES AND SONS, LIMITED, 
liUKE STREET. STAMFORD STREF.T, S.E., AND GREAT WINDMILL STREET, W. 




T 


I 





tVITB THE KIND PERMISSION OP THE INCORPORATED COUNCIL OP LAW REPORTINR 
reprinted at the MADRAS LAW JOURNAL PRESS, MTLAPORB, MADRAS* 



HIS MAJESTY’S MOST HONOURABLE 

PRIVY COUNCIL. 

ESTABLISHED BV THE 3rd & 4tH WilL. IV., C- 41, 


FOR HEARING AND REPORTING ON APPEALS TO HER MAJESTN 

IN COUNCIL. 


1903. 


Earl of Halshut'y, Lord Chan¬ 
cellor. 

Lord 


Duke of Devonshire 


're, I 


President 


Duke of Richinond 'j 
and Cordon, \ 

The Marquis of I 

Ripon, ^ Ex-Lord 

Earl of Cranhrook, [ Presidents. 
Earl spencer, I 
Earl of Rosebery, J 
Lord Ashbourne, 

Lord Macnaghien. 

Lord Field. 

Lord Shand. 


I Lord Davey. 

Lord James of Hereford. 
Lord Brampton. 

Lord Robertson. 

Lord Lindley. 

Lord Alverstonc. 

1 Sir Edward Fry. 

I Sir Samuel Way, Bart. 

Sir Henry De Villiers. 

Sir Henry Strong. 

Sir Ford North. 

Sir Andrew Scoblt. 

Sir .Arthur Wilson. 

Sir John Bonser. 


And others ex-offieio under ike Appellate Ju^isdietion Aets of 1876 ( 39 ^ 40 trici. 
50) and 1887 (50 51 Viet. e. ^o). 








OK THL 


advocate 


NAMES OF THE CASES REPORTED 


IN THIS VOLUME. 


PAGE 


Annamalai Chetty v, Murugasa 


Chetty 


. 220 


Baker Ali Khan v. Anjuman ^ 

Ara Begam • * ,‘ 

Balabux Ladhuram v. Rukh- 

mabai . . ♦ • 

Balkishen Das v. Ram Narain 

Sahu . • • VT * 

Banarsi Parshad v. Ram Na- 

rain. 

Gharib-ul-lah u. Khalak Singh. 165 

Haji Saboo Sidick v. Ayesha- 

bai . • • • ' 

Hem Chunder Chowdhry v. 

Kali Prosunno Bhadun . 177 
His Highness the Gaekwar of 
Baroda v. Gandhi Kachra- 
bhai Kasturchand - bO 

Jiban Krishna Roy v-Brojo 
Lai Sen - . • . ol 


I 


Page 

Lai fSheo Pertah Bahadur 
Singh V. -Allahabad Bank, 
Limited , • • - ^^9 

Maharaja Jagadindra Nath Roy 
Bahadur v. Secretary of 
State for India in Council . 44 

Maung Po Hti v. Mahomed 
Cassim .... 230 
Mohori Bibee v. Dhurmodas 

Ghose . • • • 

Mussammat Bibi Walian u. 
Banke Behari Pershad 

. 182 


Singh 


1 

i Nidha Sah v. Murli Dhar. 


54 


! Pria Nath Das v. Ram Taran 

Chatterji . . • • 1^9 

Rahim-ud-din Rewal . .89 

Rai Jagatpal Singh v. Raja 
Jageshar Baksh Singh . 27 

Raja Balwant Singh v. Secre¬ 
tary of State for India in 
Council . . . • 172 



NAMES OF THE CASES REPORTED. [VoL.XXX. 


Page 

Raja Raja Jee Bahadur Garu 
V. Rajah Parthasaradhi Appa 
Row , . . . .14 

Rajah Tasadduq Rasul Khan 
V. ManikChand . . .35 

Ram Anugra Narain Singh v- 

Chowdhry Hanuman Sah^i.’* 41 

_ • 

l^am Narain Josht v. Parmes- 
war Narain Mahta . . 20 

Ram Pershad Singh v. Lakh* 
pati Ko'^r .... 1 

Rani Bhagwan Kuar v. Jogen- 
dra Chandra Bose . . 249 

Sadik Ali Khan v. Anjuman 
Ara B'^gam . . .94 

Sardar Muhammad Afzal 
Khan v. Nawab Ghulain 
Kasim Khan . . .190 


Page 

Sheo Shankar Lai v. Debi 
i Sahai .... 202 

i Syed Ashgar Reza Khan v. 

! Syed Mahomed Mehdi Hos- 

I sein Khan . . .71 

i Syed Mahamad Yusuf-ud-din 
I V. Secretary of State for 

I India in Council . . 154 

* 

TirlokNath Shukul v.*Musam- 
I mat Lachhmin Kunwari . 152 

r 

Verabhai Ajubhai v, Bai Hira- 

ba.234 

Vinayak Waman Joshi Rayari- 
kar V. Gopal Hari Joshi 
Rayarikar , , . .77 

Webb V. Macpherson . , 238 


TABLE O 



^^^OCATB ' 


Abraham t*. Abraham . 

Abdul Fata v. Russomoy Dhur Chowdhry 
Adrishappa Bin Gadgiappa v. Gurushi* \ 
dappa • • ■ I 

Agha Ali Khan v. Altaf Hasaio Khan . | 

Albert Life Assurance Co., In re 
Alivon V, Furnival 
Amava s'. Mahad^auda . 

Ambabai v. Govind 

Ambika Dat v, Sukhmani Kuar 

Ameeroonissa Khatoon Abedoonnissa 1 

Khatoon . • .* ‘' 

Anundmoyee i'. Mohendro Narain 

Appovier zf. Rama Subba Aiyan • | 

AshanuUa Khan Bahadoor v. Kajenda 1 
Chandra Rai • ' 

Austin S'. Dowling • .* 

Aaiz'un*nissa z/. Tassadduk Husain 1 

Khan. • • '' 


PAGE. 

a Moore's Ind. Ap. Ca. 19S • 

250. 251. 254 

L. K. 22 Ind. Ap. 86 . 

L. R. 7 Ind. Ap. 162 . 

Ind. L. R. 14 Allah. 4*9 


1 1 1 

77 . 80 


94. 99. 

lOO, 109 
240 

223 
23 s 
251 
143 


1^* K II Eq. 164 

I C. M. & R. 277 
Ind. L. R. 22 Bomb. 416 
Ind. L, R. 23 Bomb. 257 
Ind. L. R. I Allah. 437 

L. R. 2 Ind. Ap. 87 . *97 

15 Suth. W. R. 264 . 83, 84. 85 

II Moore’s Ind. Ap. Ca. 75 _S' 7 * 

141, 142, T48. 149 
Ind. L. R. 12 Calc. 464 
L. R. 5 C. P. 535 
L. R. 28 Ind. Ap. 6s • 


8S 

ISS 

16 


p 


B. 


Babaji Parshram Kashibai 
Baboo Kameswar Pershad v. Run Baha 
door Singh 
Bachebi v. Makhan Lai 
Bachiraju v. Venkata Appadu 
Bagnall v, London and North Western 

Ry. Co. . » • • 

Baijun Doobey v. Brojo Bhookan Lai 
Awati 

Bai Narmada v. Bhagwantrai 
Balgobind Das v. Narain I>al 
Banarst Parshad v. Kashi Krishna Narain 
Bannoo Ram v. Kashee Karn . • 

Bata Krishna Naik v. Chintaniani 
Naik 

Beer Pertab Sahee r. Rajender Pertab 
Sahee » » . . . 

BhagtN'an Singh v. Secretary of State for 
India . • 

Bhaskar Trimbak Acharya v. Mahadeb 
Ramji , . . • 


I 


Ind. L. R. 4 Bomb. I 57 

L. R. 8 Ind. Ap. 8 

Ind. L. R- 3 Allah. 55 
2 Madr. H. C. 402 

7 H. & N. 423 

L. R, 2 Ind. Ap. 275 

Ind. L. R. 12 Bomb. 505 
L. R. 20 Ind. Ap. 116 
L. R. 28 Ind. Ap. II . 

Ind. L. R. 3 Calc. 3 IS 

Ind. L. R. 12 Calc. 262 
12 Moore’s Ind. Ap. Ca. i 
L. R 2 Ind. Ap. 38 
6 Bomb. H. C. (O.C.) 1 


*43 

SS 

251 

214 
64 

84. 85 

203, 207 
I 33 » 167 
37 
5 

. 4 

196 

. 197 

203 


VoL, XXX.—Ind, Ap. 


c 





TABLE OF CASES CITED. 


[IRD. Ap . 


Bhoobun Mohan Banerji v. Muddun) ^ Shome 3 
Mobun Singh • .; 

Bhoobun Moyee Debia z'. jq Moore's Ind. Ap. Cz. zjg 

Accharj . . . . J 

I II Moore’s Ind. Ap. Ca. 487 


Bhugwandeen Doobey v. Myna Baee 


Bhura Mai v. Harkishan Das 
Bindu Basbini Dasi v. Peari Mohan Bose 
Bird V. Jones . . • • 

Blain, £x parte 

Boiddonatb Dey Ramkishore Dey 
Brentwood Brick and Coal Co., In re 
Bri] Indar Bahadur Singh v. Janki Koer . 
Broadbent v. Imperial Gas Co. 


206, 

Ind. L. R. 24 Allah. 383 
Ind. L. R. 20 Calc. 107 
7 Q. B. 742 • 

12 Ch. D. 522 

13 Soth. W. R. 166 . 

4Ch. D. 562 . 

L. R. 5 Ind. Ap. i 29, 312, 
7 De M. & G. 436 


Page 

212 

23 S 


212, 213 
184, 185 
161 


IS 4 > 


213 


158 

223 

119 

240 

2IS 

64 


C. 


• 5.143 
. 214 
203,206, 
208, 212, 253 


Chidambaram Chettiar Gonri Nachiar 1 .. R. 6 Ind. Ap. 177 . 

Chiddhu v. Naubat . • Ind. L. K. 24 Allah. 67 

Chotay Lall v. Chunno Lall ^ 

Chcudhri Makbal Hasain i-. Lalta Per j ^ ^ 

”■ I-- K- V Bomb. 310 . ,33 

Conecwr of Madura a. Rannalinga Sethu- ^ 

Collector of Monghyr v. Hordai Narainl , j t i> - i--!- ... 

Shadai .) 

Cook V. Vogeler Co. [1901] A. C. 102. . 224 


D. 


164 

40 


Deendyal Singh v. Jugdeep Narain Singh L. R. 4 Ind. Ap. 247 . 

Dewan Ratnjewan Singh v. Collector of) o o .u w >> .r 
Sbahabad . . . f W. R. 64 ■ 

Dewan Ran Bijai Bahadur Singh v.\ , ^ t j a 
J agatpal Smsh . . , J I- K. 17 Ind. Ap. I 7.1 

Doorgachum Saha v. Ramnarain Doss . 13 Suth. W. K. 172 
Ooorgapershad v. Keshopersbad Singh . L. R. 9 Ind. Ap. 27 • 

Ooorga Pershad o. Kundun Kowar ‘ L. R. 1 Ind. Ap. SS 5 * * 39 » * 4 i« * 4 * 

Dost Muhammad Khan v. Said Begam . Ind. L. R. 20 Allah. 81 t S 


29, 212, 213 

119 

184 


E. 


Ellis V. M'Henry 


Fatima Bibi v. Debnauth Shah . 
Faxeelun Beebee v. Omda Beebee 
Folliott V, Ogden 
Forbes u. Ameeroonissa Begum 


F. 


L. R. C. P 228 


222 


Ind. L. R. 20 Calc. 508 
10 Suth. W. R. 469 
I H. BI. 124 

10 Moore’s Ind. Ap. Ca. 340 . 


TlS 

102 

223 

58 



VoL. XXX.} 


TABLE OF CASES CITED. 


XI 


G. 

Gajeodar Singh v* Sardar Singh Ind* L. R. i8 Allah» 176 

Gantfsh Lala v. Bapu • • Ind. L. R. 21 Bomb. 198 

Ganga Prosad Chowdhry Umbica) L. R. 14 Calc. 754 
Chum Coondoo . « • i 

Gavdappa v Girimallappa . Ind. L* R- 19 Bomb. 331 

Geddis V. Proprietors of the Kann Reser- 'r App. Cas* 430 

Gibbs V. Societe Industrielle des Metaux 25 Q. B. D. 309 
Girdhar Damodar v. Kassigar Hir 
Gonesh Dutt Singh z'. Moheshur Smgb 


. R. 17 ^mb. 662 
Moo^e^lnd. Ap. Ca. 164 


Page 

5 

n? 

185 

23s 

64 


S 24 . 


223 

222 , 

227 

196 




Hanmant Lakhsman v, Jayarao Na reinha * 
Hari Doyal Singh v. Grishchun 
Mukerjee 
Hari Ram v. Jitan Ram . 

Hari Saran Moitra v, Bhubaneswar! Debi 
Hoolash Kooer v, Kassee Proshad 
Hunooman Persaud Panday v. Babooee 1 
Munraj . . • *1 

Hunsapore Case . . • • 

Hurpurshad v. Sheo Dyal 



■ "i. 

3 B. L. R. fc,426 . , ih 

L. R. Is 189 

Ind. L. K. 7 Calc. 3^9 ^ MS 

6 Moore’s Ind. Ap. Ca. 393 . 


12 Moore's Ind. Ap. Ca. 1 
L. R. 3 Ind. Ap. 259 . 


85 

196 

217 


J. 


Jadubchunder Ghose v. B®nodbehary) jj 
Gbose . . • • . *' 

Jagdish Bahadur Sheo Partab Singh L« R* 28 Ind. Ap. 100 . 

Jamsetji N. Tata v. Kashinath Jivan) ^ 26 Bomb. 326 

Manglia , . . • *1 

Jatindra Mobun Poddar t'. Srinatb Roy Ind. L, R. 26 Calc. 267 
Jersey (Earl of) v. Briton Ferry Floating 1 ^ 

Dock Co. . • . f ■ * 

Joliet V. Deponthieu . . I H. Bl. 132, n. 

Joynaram Giri v, G. C. Myti . L. R. 5 Ind. Ap. 228 

Judoonatb Sircar v. Bussunt Coomar 1 ^ L. R. 286. . 

Roy Chowdhry . . • •) 

Jugol Kishore v. Jotindro Mohun Tagore L. R. 11 Ind. Ap. 66 


4 

212 
II9 
184 
340 

223 

5. 228 

203, 214 
83, 84. 85 


K. 


Karim Kensey v* Heinrichs 
Kedar Prosunno Lahiri z'. Prot 
Keshttb Ram Mohapattur 
Kishore Mohapattur 


V. 


Jairam .... 
Khairunnessa Bibt v, Lokenath Pal 
Khaiooroonissa v. Ronshun Jehan 
Krishnarav Trimbak v. Shankarrav 
yak .... 
Kristo Gobind v. Hem Chunder . 


. L. R. 28 Ind, Ap. 198 

17 

r Ind. L. R. 20 Calc, ii 

184 

II Suth, \V. R. 308 . 

4 

* j- Ind. L. R. 12 Bomb. 507 

. 224 

. Ind. L. R. 27 Calc. 276 

. 119 

. L. R. 3 Ind. Ap. 291 

197 

Ind. L R. 17 Bomb. 164 

* 23s 

. Ind. L. K. 16 Calc. 511 

.84. 85 






• k 


XU 


TABLE OF CASES CITED. 


[ISD. Ap. 


Lachhan Kunwar v. Anant Singh 
Lakshmipathi v. Kandasami 
Lala Gowri Snnker v. Lai Janki Pershad. 
Lawrence i’- Great Northern Ry.^Co.’ • 
Ledgard v. Bull 

Lock V Ashton . • • • 


L. R. 22 Ind. Ap. 25 . 
Ihd. L. R. 16 Madr. 54 
L. R. 17 Ind. .^p. 57 • 
■16Q. B. 643 
L. R. 13 Ind. Ap. 134 • 
12 Q. B. 871 


PAGE. 

42 

197 

197 

64 

224 

>ss 




M 


M’Cormick v. Garnett 
Mahabir Pershad v. Adhikarl Koer 
Mahomed Arif v. Saraswati Debya 

Manilal Rewadat v. Bai Rewa 

Meher Ali v. Tajudin 
Mills 2'. Fox • • _ • 

Mogulsha V. Mahamad Sahib 
Mohima Chunder v. Ram Kishore 
Muhammad Azizuddin Ahmab Khan v. 

l.egal Remembrancer to Government . 
Muhammad Yu5uf-u«l-din v. Queen- 

Empress . • ' . . ‘ 

Mussumat Anundee-Koonwur v. Khedoo 

Lall . • • ^ 

Mussumat Jusoda Koonwar v. Goune 

Byjonath Singh . . • . 

Muthaya Chetti v. Allan . • • 

Mutta Vaduganadha Tevar v. Dorasingha 
Tevar . . • • • 


■ 

•I 


1 




5 D. M. & G. 278 

Ind. L. R. 23 Calc. 942 
Ind. L. R. 18 Calc. 259117. 
Ind. L. R. 17 Bomb. 758 

203, 

Ind. L. R. 13 Bomb. 156 
37 Ch. D. 153 . 

Ind. L. R. II Bomb. 517 
23 Suth. W. R. 174 

Ind. L, R. 15 Allah. 321 
L. R. 24 Ind. Ap. 137 , 

14 Moore's Ind. Ap. Ca. 412 

6 Suth. W. R. 139 

Ind. L. R. 4 Madr. 209 
L. R. 8 Ind. Ap. 99 . 196, 


223 

42 

II8,119 

207, 214 
197 
117 

197 

84. 85 

. too 

• J 5 S 

4 

5 

. 222 
203, 206 



Narindar Bahadur Singh v. Achal Ram • 
Nawab Amin-ood-Dowlah v. Syud 
Roshun Ali Khan 

Neelkisto Deb Burmono v. Beerchunder 
Thakoor . . . . 

Nelson v. Stocker . . 

Nottingham Permanent Building Society 
V. Thurstan .... 
Nugender Chunder Ghose v. Sreemutty 
Kaminee Dossee 


L. R. 20 Ind. Ap. 77 
5 Moore’s Ind. Ap. Ca. 199 

12 Moore’s Ind. Ap. Ca. 523 
4 De G. & J. 458 
[1903] A. C. 6 

11 Moore’s Ind. Ap. Ca. 241 


29, 212 
. 112 

4 

. 122 
114. *25 

86 



Patel Vandravan v, Patel Manilal 
Payapa Akkapa Patel v. . 4 ppanna 
Pearson, Ex parte .... 
Petiasarai v. Periasami 
Petambur Dutt v. Hurishchunder Dutt . 
Phillips V. Eyre . . . . 

Prankishen Loha v, Noyahmoney Dassee 
Prankishen Singh v. Bhagwutee . 

Prince Suleman Kadr v. Darab Ali Khan 
Prit Koer v. Mahadeo Pershad Singh .. 
Pudmakumari Debi Chowdhrani r-. Court 
of Wards . . « . 


Ind. L. K. 15 Bomb. 565 
Ind. L. R. 33 Bomb. 329 
[1892] 2 Q. B. 263 
L. R. 5 Ind. Ap. 61 
15 Sutb. W. R. 200 
L. R. 6 Q. B. I 
Ind. L. R. 5 Calc. 222 203, 
I Sel. 3 

L. R. 8 Ind. Ap. 177 . 

L. R. 21 Ind. .\p. 134 . 

L. R. 8 Ind. Ap. 229 . 


• 23 S 

• 235 

. 224 

196, 198 

4 

222 
312. 214 
203, 212 
no 
3 

• 235 




VoL. XXX.} 


TABLE OF CASES CITED. 


xni 


Qoelin V. Moisson 



I I Knapp 265 


PAGE 

217. 222, 22:^. 224, 

227, 2. 



Radha Chum Dasa^. Kripa Sindhu 
Radha Krishn Das v. Rai Krishn Chand 
Raja Chelikani Venkayamma Gam r 
Raja Chelikani Venkataramanayamma 
Rajah Deedar Hossein v. Ranee Zuhoor 
ooD'Nissa 

Rajah Rameshar Bakh Singh v. Arju 
Singh .... 

Raja Setrucherla Ramabhadra f. Raja 
Setrucherla Virabhadra 
Rajah Tassaduk Rasul Khan v, ^fanll 
Chand «... 

Raj Bahadar v. Bishen Dayal 
Rajendro Naran v. Saroda Soondure 
Dabee .... 
Ramanugra Narain v. Mahasandur Kan 
war .... 
Ramasami v. Venkatesan) 

Ramacbandra Bhagwan z/.MuIji Nanabha 
Ram Jewun Singh v. Collector of Shaha 
bad .... 

Ram Nundun Singh v, Janki Koer 
Reg. V. Hughes 

Rennie v. Gunga Narain Cbotcdhry 
Rewa Prasad Sukal v. Deo Dutt Ram 
Sukal .... 

Rewun Persad v. Radha Beeby . 

Ricket V. Metropolitan Ry. Co. 

Runjeet Singh v. Kooer Gujraj Singh 
Russell V. Cambefort 
Rutcbeputty Dutt lha v. Rajunder Narain 
Rae 


L. R. 28 Ind 


Ap. 15^,^ 

I 2 Moore’s In^J^^Ca. 477 
I L. R. 28 Ind. Ap. I 
I L. R. 26 Ind. Ap. 167 . 

} 

I 12 Beng. 1 -. R. P. C. 433 


4 

37 

206 
110 
16 


L. R. 30 Ind. Ap. 35 . 
Ind. L. R. 4 Allah. 343 
15 Suth. \V, R. 548 


} 


I 


} 


Ind. L. R. 16 Madr. 440 
Ind. L. R. 22 Bomb.ss^ 

19 Suth. \V. R. 127 

L. R. 29 Ind. Ap. 178 
4 Q B D. 614 . 

3 Suth. W. R. 10 

L. R. 27 Ind. Ap. 39 

4 Moore’s Ind. Ap. Ca. 137 

L. R. 2 H. L. 17s 
L. R. I Ind Ap. 9 
23 Q. B. D. 526 , 

2 Moore’s Ind. Ap. Ca. 132 


238. 248 

251 
23s 

42 

142 
235 

49 

197 
156 

119 


4 

64 

4 

224 

251 



Sadabart Prasad Sahn v. Foolbash Koer . 
Sadashiv Vaman v, Trimbak 
St. Gobain Channy Co. v. Hoyermann’s 
Agency • • • / * 

Sara Chunder Mitter v. Mobon Bibee 
Sarat Chunder Dey v. Gopal Chunder 
X.aha . . . . . 

Sarat Sundari Dabi v. Secretary of State 
for India .... 

Sashi Bushan Dutt v. Jadu Nath Dutt 
Satcowri Ghosh Mondal v. Secretary of 
State for India . . . ■ 

Secretary of State for India v. Srimati 
Fahamidunnissa Begum 
Sengalamathammal v. Valayuda Mudali 
Seth Jaidial v. Seth Sita Ram 
Shah Mukhun Lall v, Sree Ktshen Singh 
Sham Koer v. Dah Koer . 


3 B. L. R. F. B. 31 

Ind. L. R. 23 Bomb. 146 

. 167 

. 119 

[1893] 2 Q. B. 96 

224 

Ind. L. R. 2$ Calc. 371 

. 117 

L. R. 19 Ind. Ap. 203 

117 

Ind. I-. R. II Calc. 784 

53 

Ind. L. R. II Calc. 552 

118 

Ind. L. R. 22 Calc. 252 

49 

L. R. 17 Ind. Ap. 40 . 

• 49 . 52 

3 Madr. H. C. 312 • 203, 

L. R. 8 Ind. Ap. 215 

12 Moore’s Ind. Ap. Ca. 1 S 7 
L. R. 29 Ind. Ap. 132 

212, 214 
. 217 

58.68 
213 


VoL. XXX.—Ind. Ap. 


d 






XIV 


TABLE OF CASES CITED. 


[IRD. AP. 


Sheikh Kboorshed Hossein v. Nobbeel 
Fatima . . • • •) 

Sheo Singh Rai v Dakho . 

Shivagunga Case . . . • 

Solomons v. Ross . . . • 

Sonatun Bysack v. Juggutsoondree Dossee 
Srimantu Raja Yarlagadda Mallikarjunal 
V. Srimantu Raja Yarlagadda Durga .) 
Srinath Gangapadhya v. Sarbamangala I 
Debt .. . • • 

Sudarsanam Maistri v. Narasimholu j 
Maistri . . • * . ’' 

Suraj Bunsi-Koer V. Sheo Proshad Singh 
Suresh Chunder Wum Chowdhryt'. Jugutl 
Chunder Deb . . • -i 

Surja Kumar Dutt v. Arun Chunder Roy . 
Syama Sunderi Dassya v. Jogobundhu \ 
Sootar . . • • • r 


Ind. L. R. 3 Calc. 551 

L. R. S Ind Ap. 87 
9 Moore’s Ind. Ap. Ca. 604 
1 H. Bl. 131, n. 

8 Moore’s Ind. Ap. Ca. 66 

L. R. 17 Ind. Ap. 134 • 


PAGE 

5 

251* 253 

85 

, 223 

4 

*97 


2 B. L. R. A. C. 144 203. 212, 214 


Ind. L. R. 25 Madr. 149 
L. R. 6 Ind. Ap. 88 
Ind. L. R. 14 Calc.‘204 
Ind. L. R. 28 Calc. 465 
Ind. L. R. 16 Calc. 186 


4. 133 

167 

189 

184 


Tej Protap Singh v. Champa Kalee Koer Ind. L. R. 12 Calc. 96 

. ^ . 1 n ill Moore’s Ind. Ap. Ca. 139 

Thakoor Deyhee 7/. Rai Baluk Ram .j 

Thakur Nitrpal Singh v. Jai Singh Pal . L. R. 23 Ind. Ap. 147 

Thakur Sangram Singh v. Rajan Bai L. R 12 Ind. Ap. 183 

Thayammal v. Venkatarama . . L. R. 14 Ind. Ap. 67 . 

Tiluck Chunder ». Muddin Mohun . 12 Suth. W. R. 504 8 

Toolsey Persaud Bhuck v. Benaysk 1 l. R. 23 Ind. Ap. 102 

Mtsser . . •) 

Toolshi Pershad Singh t-. Raja Ram U . r. ,2 jnj. Ap. 205 
Narain Singh . . .1 

Tuljaram Morarji v. Mathuradas . Ind. L. R. 5 Bomb. 662 

u. 


143 

206, 

212 

196 

29 

23s 

84. 85 

118 


203 


Upendra Narain Myti v. Gopinath Bera Ind. L. R. 9 Calc. 817 

V. 


4. »33 


Vasudev Morbhat Kale v. Krishnaji . Ind. L. R. 20 Bomb. 5^ • 4 

Venkappa v. Jivaji Ind. L. R. 25 Bom. 306 • 235 

Venkata Krishna Row S'. Venkata Ramal ^ r 4 Ind. Ap. 1 • • *35 

Venkatarama Krishna Rau v. Bhujangal Ind. L. R. 19 Madr. 107 3 * 7 * 

Rau . . . . .f 

Venkata Viraragavayvangar v. Krishna -1 L. R. 6 Madr. 344 • 222 

ViJ^Ranjam t. Lakshuman . . 8 Bomb. H. C. (O.C.) 244. 203 . «7 

* j Ind. L. R. 19 Madr. 110 203.207, 

Virasangappa Rudrappa . 213 


. 235 

203, 207, 
213 

. 222 


Wasiq UU Khan v. Government 
Winter v. Lord Anson 
Wright V. Snowe 


w. 


6 S. D. A. xio 

1 S. & S. 434 

2 De G. & S. 321 


100| iio 
. 240 

117 



CASES 


IN 


THE PRIVY COUNCIL 



RAM PERSHAD SINGH 


AND Other 





INTIFF ; 





AND 


1902 


LAKHPATI KOER and Another .... Defendants. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


July 22, 24 

55. 29. 31 

Aug. I ; 

14. 


Partition, -whether General or Partial—Decree for Partition — E-oidence of 

Intention and Conduct as explaining Decree. 


Partition of joint estate amongst the members of a Hinda joint family, 
so as to establish the separate holding of each member, was held to be 
established by a decree in 1868 to the effect that commensality in 1861 
had been dbcontinued and their separate shares of ancestral estate ascer 
talned. So far as any ambiguity appeared on the face of the decree as to 
whether the partition of estate was general or only quoad some of the 
cooarceners, it was removed by evidence as to their intention prior 
decree and as to their conduct thereafter, especially in the matter of 
separate petitions for separate registration of their shares. 


Appeal from a decree of the High Court (Feb. 3, 1897) 
modifying a decree of the Subordinate Judge of Patna (May 8. 
1895). 

The appellants sought a declaration of their right to, and 
recovery of possession of, the properties in suit left by Tiluck- 
dhari Singh, the deceased husband of the respondents, by right 
of survivorship, alleging that at his death Tiluckdhari formed 

• Present : LORD DavbV, LORD ROBERTSON, SIR ANDREW SCOBLE, SiR 
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with them members of a joint and undivided Hindu family, 
governed by the Mitakshara law, and that consequently his 
widows would not be entitled to his inheritance. 

The members of the family constituted a joint undivided 
family governed by the Mitakshara law to the end of the 
year 1861. Tundan, who di'^d in 1876, was an energetic 
member, and most of the conveyances of the subsequ'=*nt 
acquisitions and of the most valuable properties were taken in 
his name. Early in 1861, while still a member of the joint 
family and without any partition, he removed from the family 
house, and eventually set up an independent title to all the 
properties of which he was the nominal owner, claiming them 
as his separate acquisitions. Criminal proceedings followed, 
which resulted in recognizances being taken from both parties. 
Tundan Singh, having numerous deeds in his name and pos* 
session, commenced the eviction of the other members of the 
family. 

The other members of the family remained together in the 
family house; and in 1868 Pokh Narain Kashi Singh and 
Tiluckdhari instituted a joint suit to obtain a declaration of 
their title to three*fifths of the ancestral estate, and to obtain 
possession of three-fifths of the acquired property in the separate 
possession of Tundan. They obtained a decree from the 
District Judge of Patna, which was confirmed in 1870 by the 
High Court, and in 1874 by the Privy Council. 

After the High Court’s decree the plaintiffs, or those repre¬ 
senting them, were placed in joint possession of the three-fifths 
share decreed to them. 

Tiluckhdari died on November 15, 1891, and the question was 
whether at his death these members of the joint family 
continued to be joint, or whether a separation had been 
effected. His widows obtained in spite of opposition a certi¬ 
ficate under Act VII. of 1889 to collect debts, the security for 
which was in the names of their husband; and thereupon all 
the surviving members of the family in 1893 sued them to 
obtain the relief above mentioned. 

The widows in their written statement raised two main 
pleas: (l.) that Tilukdhari was separate in estate, and that in 
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1861 Gur Sahai» 1 ukan Kashi, and Tiluckclhari separated and 
divided all the ancestral properties, both movable and im¬ 
movable, amongst themsel\'e>, and since then had messed and 
lived separately and had their business separate from one 
another ; (2.) that the transactions which were in the name ot 
Tiluckdhari alone constitute(^y^^,^gDarate and self-acquired 

The judgment of tlie HiaJffTBTTrfwas to the eflect tliat the 
plaint in the suit filed JVoi^ Tundan the 

three-fifths share jointly o\/!>tffr 

an antecedent separation iil’IiTWirtl rrlrich could only refer to 
the separation in 1861, and that a sepaAfi^Fsome 
members of a family operated as a separation aniong all. In 
consequence the High Court disbelieved all the evidence of tli-^ 
plaintiffs, believed the evidence of the defendants, decided that 
Tiluckdhari was separate in estate from the plaintiffs, and 
dismissed the suit with costs. 
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Mayne and De Gruyther, for the appellants, contended that 
the High Court had wrongly placed on them the onus of 
proving that at the date of his death Tiluckdhari was a 
member of a joint Hindu undivided family. It also wrongly 
construed the plaint of January 15, 1868, as an admission of 
an antecedent separation in interest. It further misconstrued 
the decree in that suit, and erroneously attributed to it that 
it operated in law to effect a separation amongst all the 
members of the family. Besides that, there was error in 
the ruling that a separation of one or more members of a 
joint family caused a separation among the other members 
also. It is clear that there was jointness down to 1861, and 
the legal presumption is that it continued until the contrary 
was proved : see Prit Koer v. Mahadeo Pershad Singh, (l) 
The evidence supported the legal presumption. Reference was 
made to certain borrowings by Pokh Narain in his own name for 
joint purposes, which bad been subsequently paid off with 
moneys obtained by all the members of the family on mortgage 
of their joint property. It was contended that this clearly 

(z) (1894) L. R. 21 Ind. Ap. 134. 
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shewed the continuance of the joint family. They alPO relied 
upon whatwa? contend'd to have been on the evidence a 
whole Sari'S of joint transactions from 1871 to 1891, borrowing, 
lending, and the acquisition of prop-rty by sale and mortgage. 
It was urged that although certain deeds stood in the name 
of individual members, yet the evidence shewed that the 
name was only us'd as repr-en-ing the family. Up to 1888 
the collections of rent W're jointly made hy on" joint ret o 
servants and remitted to a manager, who kept one book of 
joint accounts ; Government revenu" was paid jointly ; and on" 
set of accounts was kept at Patna for all the members of the 
family. For some years previous to Tiluckdhari’s death h" 
had lived in a separate house built adjoining to the ancestral 
house at Shaistapur, but that was becaus" the ancestral house 
was insufficient to accommodate the increasing number of the 
family. It was contended that that circumstance, even if 
separate books of account over and above the joint books of 
the family wer- insufficient, was such a reparation of interest as 
established a partition. Reference was made to Jadubchunder- 
Ghosc y. Benodbehary Gliose (l)', Kesh„b Ram MohaPattu. 
V Nund Kishore MohaPaltw (2) ; Petambur Dutt v. Hunsh- 
chunder Duff (3); Radha Chum, Dass v. KnPa Siudhu Dass (4) , 
UPeud,-a Na,-ain Myfi v. GoPeenafh Bera (5); Bafa K.'ishua 
Naik V. Chinfamani Naik (6) ; Suda,-sa»am Mahfr, v. Nara- 
simhulu Maisfri (7): se" also Rewun Pcsad v. Radha Beeby (8); 
Keelkisto Deb Burmono v. Beerchunde,- Thakoof. (9) As to 
the eflect of a mere separation in food and residence, see 
Mussumaf Anundee Koouwur v. Khedoo Lall. (10) Reference 
was also made to Souafun Bysack v. Juggufsoondree Dossee (11): 
Ruuieef Singh v. Kooer Gujcaj Singh (12) : Calendar Singh v. 


(1) (1863) Hyde, 214. 

(2) (1869) II Sath. W. U. 3 oS- 

(3) (*871) Sath. W.R. 200. 

(,) (1879) Ind. L. R. S Calc. 474- 

(5) (1883) Ind. L. R. 9 Calc. 817. 
822. 

(6) (188s) Ind. L.IR. 12 
262. 

(?) Ind. L. R. *5 Madr. 

149 « 158. 


(8) (1846) 4 Moore’s Ind. A p. Ca. 
137, 168, 169. 

(9) (1869) 12 Moore’s Ind. Ap Ca. 
523. S 40 . 

(10) (1872) 14 Moore’s Ind. Ap. Ca. 
4 i2. 422. 

(11) C1859) 8 Moore’s Ind. Ap. Ca. 

66 . 86 . 

(12) (1873) L. R- 4 Ap-9. 

20. 
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Sardar Singh (l) ; Pt*asad Sukal v. Deo Dutt Ram 

Sukal. (2) /? 

Sir W. Rattigant W n^nf|*rT \^'''AriT£UtKtii 
ents, contended that the sole issue in the case was whether 
the appellants had proved that TiluckAD^o(t>®^^f'^*^ 
death was a member of an undivided Hindu family in such a 
sense that according to the Mitakshara law his share passed by 
survivorship to his male collaterals. There had been so much 
evidence of separation in m#»ss, worship, and residence, and 
also in proprietary interests, that the onus was on the plaintiffs 
to shew that the ancestral property remained joint. But, with 
regard to that, although there had b**en no partition by metes 
and bounds, there was nevertheless proved to have been by 
decree of Court, as well as by the intention of the parties, and 
by their conduct a clear specification of separate shares in the 
ancestral estate. That was all that was necessary to constitute 
division of title, which under the Mitakshara law effected 
partition and changed the status of the family quoad the pro¬ 
perty which had previously been joint, and rendered them a 
divided family in respect thereof : see Mitakshara, c. 1, s. 1, 
V. 4, and s. 2, v, 12; Tagore Law Lectures, 1884, 1885, 
pp. 169, 185. A decree directing partition in itself effects 
partition in the sense of division of title; the division of 
substance is not necessary for that purpose : See Sheikh 
'Khoorshed Hossein v. Nubhee Fatima (3) ; Bannoo Ram v. 
Kashee Ram (4) ; Dost Muhammad Khan v. Said Begani (5) ; 
Mussumat Jusoda Koonwur v. Gottrie Byjonath Sing (6); 
Appovier v. Rama Subba Aiyan (7) ; Doorga Pershad v. 
Kundun Koowar (8); Joynarain Giri v. Grish Chunder Myti (9) ; 
Chidambaram Chettiar v. Gouri Nachiar (lO); Raja Setrucherla 
Ramabhadra v. Raja Setrucherla Virabhadra, (ll) 


Mayne replied. 


(1) (1896) Ind. L. R. 18 Allah. 176. 

(2) (1899) L. R. 27 Ind. Ap. 39. 

(3) (*877) Ind L. R. 3 Calc. 551. 

(4) (1877) Ind. L. R. 3 Calc. 315. 

(5) (1897) Ind. L, R, 20 Allah. 
81, 87. 

(6) (1866) 6 Sath. W.R. 139. 


(7) (1866) II Moore’s Ind. Ap. Ca. 
7 S- 

(8) (1873) L. R. I Ind. Ap. 55, 67. 

(9) (1S78) L. R. S Ind. Ap. 228, 
232. 

(to) (1879) L.R.6 Ind. Ap. 177, 180. 
(ii^ (1899) L R. 26 Ind. Ap. 167. 
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Nov. 14. The judgment of their Lordships was delivered by 

Sir Andrew ScOBLE. Umra Singh, zemindar of Shaistapur, 
in the Patna district ot Behar, died in 1836, leaving four sons 
Gur Sahai, Tundan, Bhikhari, and Tukan—and a grandson, 
Kashi Singh (the son of a predeceased son named Ram Sahai), 

him surviving. Thes^ five p-rsons for some time aft-r Umra 

Singh's death are stafed to have formed an un(«vid^d Hindu 
family under the Mitakshara law. The question in the present 
appeal is whether Tilurkdhari Singh, the son of Bhikhan, was 
at the time of his death separate in estate from the rest of the 
family ; and the contest is b-t'veen his nearest agnates, the 
plaintiffs and app-llants, and his widows, the respondents. 

In order to determine this question it is necessary to exandne 
not only the proceedings in this suit, hut aUo those of a previous 
litigation which took place 1 elwe'^n th« members of the family 
in the year 1868. 

At the time of the institution of this earlier suit, the family 
consisted of Tundan, Tukan, and Kashi Singh already men¬ 
tioned, Pokh Narain (son of Gur Sahai) and Tiluckdhari (son 
of Bhikhari). The plaintiffs were Pokh Narain, Kashi Singh, 
and Tiluckdhari ; Tundan was the principal defendant ; and 
Tukan was mad'^ a defendant pro forma, as he was alleged to 
te acting in concert with Tundan. The plaint 'vas for 
reiovery of possession, after adjudication upon the rights and 
interest of the parties respectively, in their shares of the 
family property, which was described to be of two classes, 
partly inherited and partly acquired by purchase by the joint 

family. After stating that the family had for many years lived 

jointly and in commensality, and in joint possession of the 
family property, and that as Tundan was “a shrewd man and 
had the management of Court business, all the deeds and docu¬ 
ments were left in his custody," the plaint went on to aver 
that, “as the ancestral house in Mouzah Shaistapur was not 
sufficiently large to accommodate the family,’ Tundan built a 
house in Mouzah Nahusa with the joint funds, and in 1861, 
“with th» consent of all the members of the family, took up 
his abode in it “ with his junior wife. Thiswas the beginning 
of strife, for, although for some time after his removal to the 
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new house “ possession was as before held, and business was 
carried on jointly,” Tundan ere long disputed the possession 
of one of the family properties with his kinsmen, and criminal 
proceedings w^re taken, the result of which was that all the 
parties had to enter into recognizances to keep the peace. 
From this time (the plaint proceeds) Tundan, ” on th- strength 
of having numerous deeds in his nam" and possession,” com¬ 
menced the eviction of th“ other members of the family from 
the purchased estates, and disturbed them in regard to their 
ownership of the inherited property. The plaint finally averred 
that “since the property in suit was acquired by all the parties 
at the time of joint tenancy and commensality of the partners, 
every on- of them is entitl-d to an equal share according to the 
provisions of the Shastras.” The prayer of the plaint was 
that “possession over the disputed property” might be decreed 

to the plaintiffs. 

In his written statement Tundan alleged that, after the 
death of Umra Singh in 1836, “ the four sons personally and 
Kashi Singh, through his mother and guardian, divided the 
anc-stral property among themselves, and each took possession 
of his respective share” and broke up commensality ; and he 
claimed the prop-^rty in his possession as being either his share 
of the ancestral estate or acquired by himself personally after 
the partition in 1836. Tukan, on the other hand, in his 

written statement supported th-view of the plaintiffs, alleging 
that up to 1860 he, the plaintiffs, and Tundan “ had every¬ 
thing, as before, in common for all purposes” ; that in 1861 
he, “at the same time with the plaintiffs, was ousted from 
some of his share" ; and that, “ upon the same right that the 
plaintiffs have in the properly in suit,’ he was entitled to 
recover his share from Tundan. 

The case cam- on for settlement of issues in the presence of 
the pleaders of both parties, and the following qu-stion was 
put to the plaintiffs’ plead-rs by the judge ; “ How long is it 
since your clients separated, and discontinu-d commensality? 
To which the answer was : “ The separation took place since 
26th Magh, Fasli 1268, the time when Tundan took up his 
residence in another mouzah, and my clients were thrown out 
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of possession on the day the recognizance was taken^ i.e.» 
3rd June, 1861.’* 

The following were the first and second issues of fact 
settled :— 

“ 1. When did the contending parties, the h-irs of the 
common ancestor Umra Singh, separate from board and divide 
the ancestral estate ? 

“ 2. Whether the property in cont'^ntion, save that admitted 
by the defendant Tundan, was acquired from the joint and 
ancestral funds of all the coparcen'^rs while the heirs of Umra 
Singh had joint interest and lived in commensality, or subse¬ 
quent to the division of the family, from the funds of the 
defendant Tundan.” 

The suit was tried before the judge of the District Court of, 
Patna, who, on September 15, 1868, delivered a judgm'^nt 

dealing mainly with the evidence in support of Tundan s 
allegation of a partition in 1836, which he found was not 
proved. “ Consequently,” he said, ” I must decide the issues 
of law, as well as the first two issues of fact, in favour of the 
plaintiffs”; and the terms of his decree were “ that the plain- 
tifis shall be put in possession of their shares each respectively 
in the three-fifths of the properties from Nos. 1 to 35, and 38, 
47, 51, and 53, together with mesne profits, the amount of 
which will be determined in the execution department, and 
also get a decree for the three-fifths of the right alleged by 
them in respect of the properties from Nos. 40 to 46, 48, 50, 

and 54.” 

This decree was appealed against to the High Court at 
Calcutta, and eventually to Her late Majesty in Council, and 
both appeals were dismissed. But. in the interval between 
the decision of the High Court and the hearing of the appeal 
in England, an application was made to the High Court for a 
review on the ground that, “assuming the decision of that 
Court to be correct, the facts proved shewed that a large 
portion of these properties had been acquired by successful 
purchases of property sold for arrears of revenue in execution 
of decree and otherwise by Tundan Singh, who not only mani- 
f« 5 ted §reat judgment and skill in making the purchases, but 
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seems to have enjoyed some peculiar means of obtaining infor" 
mation and other advantages in the purchase of property in 
consequence of his conn^'ction with . . . . , wealthy I ankers at 
Patna*’; and that under these circumstances, according to 
Hindu law, he was entitPd to a double share. The review 
was granted, and the Court ord-^red that, should th®ir decision 
on the main question be affirm^-d by Her Majesty in Council, a 
further inquiry would be necessary to determine the shares of 
the several properties in dispute to which the plainlifis and 
Tundan would be respectively entitPd." It does not clearly 
appear whether this further inquiry was ever held ; but the 
decision of the High Court was confirmed by Her late Majesty 
in Council on June 9, 1874, the only point argued before their 
Lordships having been the proper construction to be put upon 
the 21st section of Act I. of 1845. 

It appears to their Lordships, upon a careful study of these 
proceedings, that notwithstanding the imperfect form of the 
decree a separation of the joint family in 1861 must be h-^Id to 
be established. The contest before the District Judge was not 
whether the family was still joint, but when did th°y separate. 
The two dates named by the parties were 1836 and 1861 ; and, 
it being found that a separation in 1836 was not proved, it 
seems to have been taken as a n-cessary inference that the 
separation took place in 1861. Otherwise it is difficult to 
understand the meaning of the judge’s decision of the first two 
issues of fact in favour of the plaintiffs. Th“ first issue being, 
“When did the parties separate from board and divide the 
ancestral estate ? ” the finding in favour of the plaintiffs upon 
this issue is unmeaning without reference to the statement 
made by their pleaders when the issue was framed, namely, 
that the separation look place in 1861. And the application 
for a review of the decree of the High Court clearly indicates 
that this was the light in which that decree was regarded by 
Tundan, whose claim for a larger share could not have been 
satisfied unless the shares of all the coparceners had been 
ascertained under a scheme for the partition of the family 
estate at the alternative date to that suggested by himself. 

It was contended, on behalf of the appellants in the present 
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suit, that although the decree in the suit of 1868 may have 
effected a separation quoad Tundan and Tukan» it left the 
plaintiffs united inter se ; and that this might have been the 
legal effect of the decree is undeniable. But here, again* 
the conduct of the parties must be looked at in order to 
arrive at what constitutes the true test of partition of pro¬ 
perty according to Hindu law, namely, the intention of the 
members of the family to become separate owners. The 
proceedings in the suit now under appeal afford the answer 
to this question. 

In the interval between the institution of the suit of 1868 
and the death of Tiluckdhari in 1891 which gave rise to the 
present suit, several changes had occurred in the family. Kashi 
Singh died in 1868, soon after the filing of the plaint, leaving 
two sons named Ram Pershad and Bishun Dyal ; and Tundan 
died, without male issue, in 1876. Tukan brought a suit in 
1869, in which he recovered his share in the family property, 
and made and registered a will in 1887, by which he left his 
share of the estate to the heirs of his brothers Gur Sahai and 
Ram Sahai, to the exclusion of the heirs of his nephew 
Tiluckdhari, who had no male issue. 

Tiluckdhari died on November 15, 1891, leaving two widows 
and four daughters him surviving. The widows thereupon 
obtained a certificate under Act VII. of 1889 authorizing them 
to collect certain debts due to their deceased husband, and also 
procured the registration of their own names in the Collector’s 
books in respect of the landed property which had previously 
stood in his name. These attempts to establish their title were 
strenuously but ineffectually resisted by the male members of 
the family, and led to the institution of the suit now under 
appeal in 1893. The plaint recited the history of the family 
and of the previous litigation, and prayed for the recovery of 
possession from the widows of the interest of Tiluckdhari in 
the joint properties on the ground that at the date of his death 
he and the plaintiffs constituted an undivided Hindu family. 
The defendants by their w'ritten statement alleged a separa¬ 
tion of the family in 1861, and that the property left by their 
kusband was his separate estate. 
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The material issues settled by the Subordinate Judge of 
Patna> by whom the case was originally tried, wer^ these :— 

“3. Whether Babu Tiluckdhari Singh was a member of a 
joint Mitakshara family with the plaintiffs at the time of 
his death ? 

‘*4. Whether there was separation of the joint family as 
described in paragraph 3 of the written statements of the 
defendants in F. 1268 (a.D. 1861). If not, whether the suit 
that was instituted by Pokh Narain and others in 1S68 against 
Tundan Singh and the decree passed thereon had the effect in 
law of creating a partition between the several members of the 
family ? If so, whether there was subsequent reunion as 
alleged by the plaintiffs ? ” 

The Subordinate Judge came to the conclusion that “on 
the whole ” the defence of partition of ancestral property 
between Tiluckdhari, Pokh Narain, and Ram Pershad either 
in 1861, or alter delivery of possession under the decree in the 
suit of 1868, was not established either by satisfactory oral 
evidence or by documentary testimony ; that “the theories of 
legal severance and of reunion set up respectively by the 
defendants and plaintiffs are legal fictions concocted on a mis¬ 
taken view of certain precedents not at all in point to the 
facts of this case*'; and that “ Tiluckdhari at the time of his 
death was separate from Fokh Narain, Ram Pershad, and 
Bishun Dyal in mess, worship, and residence, but not in 
ancestral property, though he acquired on his (own) account 
certain separate property ” ; and he passed a decree in con¬ 
formity with these findings. 

The High Court agreed with the Subordinate judge in 
holding that Tiluckdhari at the time of his death was separate 
in food, worship, and residence from the plaintiffs, but differed 
from him as to there having been no partition of estate. Upon 
a careful and exhaustive review of the evidence, the learned 
judges were of opinion that there was a separation in 1861, 
when the shares of the parties must have been ascertained, 
and that there was documentary evidence, dating as far back 
as 1864, in which these shares were specified in connection 
with purchases of property by various members of the familv 
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at dates anterior to the litigation of 1868. They accordingly 
dismissed the plaintifls’ suit with costs. 


The evidence on which this decision was based was, in great 
part, discredited by the Subordinate Judge ; and in the argu¬ 
ment before their Lordships great stress was laid upon this 
circumstance. When difierent conclusions as to matters of 
fact are formed by the Courts below, there is always more or 
less ground for damaging criticism of the evidence of witnesses 
and the genuineness of documents. But in this case the 
District Judge and the High Court agree that as regards 
r‘=*sidence, food, and worship the family had long ceased to be 
joint—the only point of difference being as to partition of 
ancestral property. Upon this question their Lordships have 
come to the same conclusion as the High Court. As has 
already been pointed out, the result of the litigation of 1868 


was to ascertain the shares of all parties, and although there 
was, from the natur- of the property, no partition by metes 
and bounds, there was undoubtedly a numerical division, by 
which the proportion of each partner in the holding was fixed. 
This is conclusively shewn by the petitions for registration 
under Bengal Act VII. of 1876, of which a great number are 
on the record. The petitioners in each case are Pokh Narain, 
Tiluckdhari, and Ram Pershad and Bishun Dyal; and the. 
petitions are all in the same form and hear the same date, 
April 20, 1877. Under the heading. “Extent of Applicants 
Interest,” the share of each petitioner is separately stated : as 
thus, for example, in Exhibit 004 relating to Mouzah 

Nehusa— 


A _ 


Pokh Narain Singh. ^ ^ 

Tiluckdhari Singh.3 4 

Ram Pershad Singh and Bishun Dyal Singh . 3 4 


And the root of the title is thus described 

“ Your petitioners, the applicants, were in possession of the 
share in this mouzah jointly with Babu Tundan Singh, but 
Owing to disputes your petitioners, the applicants, were dis¬ 
possessed. Thereupon your petitioners instituted a suit for 
recovery of three sahams out of five sahams, and your pefi- 
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tioners got possession therein under a decree and delivery of 
possession given by the Court.” These petitions all hear the 
signatures of the parties, and clearly indicate individual, not 
joint, ownership under the final decree in the suit of 1868. 

In order to get rid of th'' effect of thes-^ petitions, it was 
suggested that the shares of the parties were ent^^red at the 
direction of the r'»gistering officer with a view to the imposition 
of additional stamp duty ; but this suggestion is displaced by 
the terms of the Act, which requires (s. 8 (c)) that the “ names 
and addresses of the proprietors, manag'^rs, or mortgagees of 
the estate, with the character and extent of the interest of each 
proprietor, manager, and mortgagee,” must he entered on the 
register ; and the petitions, therefore, merely comply with the 
requirements of the Act. 

The only evidence of reunion subsequent to the clear 
acknowledgment of separate ownership contained in these 
petitions is to be found in a document hearing date Septem¬ 
ber 17, 1891, two months before Tiluckdhari’s death, and pur¬ 
porting to be signed by him, in which an absolutely gratuitous 
statement is made that the family was joint. The High Court 
considered that this was a fabricated document ; and in this 
opinion their Lordships concur. It was supported by very 
questionable evidence, and is entirely inconsistent with the 
general facts of the case. 

For the reasons above stated their Lordships have come to 
the conclusion that Tiluckdhari Singh at the time of his death 
was not a member of an undivided Hindu family ; and they will 
humbly advise His Majesty that the decree of the High Court 
ought to be confirmed and this appeal dismissed. The appellants 
must pay the respondents’ costs of this appeal. 

Solicitors for appellants : Watkins & LemPriefe. 

Solicitors for respondents : T. L. Wilson & Co. 
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RAJA RAJA JEE BAHADUR GARU . - Plaintiff; 

AND 

RAJA PARTHASARADHI APPA ROW 1 Defendants. 
AND Others.) 

ON appeal from the high COURI OF judicature at madras. 


Gram by Zemindary in Perpetuity for Maintenaire — Construction. 

Where the whole estate of an embarrassed zemindar was sold and 
purchased by the Government, and thereafter the claims of the younger 
members of his family to maintenance were settled by an alienation in 
their favour in perpetuity of certain villages nominally by the zemindar, 
bat in reality by the Government 

Held-, that the High Court was wrong in decreeing these villages to be 
resumable as having been a grant by the zemindar for maintenance only. 
The evidence was conclusive thac what the zemindar contemplated was a 
grant by the Government of an absolute interest therein. 


Appeal from a decree of the High Court (July 12, 1397) 
affirming a decree of the Subordinate Judge of Ellore (Sept. 16, 
1895) in favour of the plaintifi. 

The suit was brought by the representative of the senior 
branch of the Nidadavole family to recover the muttah of 
Tangellamudi, which was alleged by him to have been given to 
a younger branch of the same family# on a tenure which was 
only to last so long as there w“re members of the younger 
branch, whose maintenance was a legal charge upon the senior 
branch. 

The zemindary of Nuzvid, as it existed in 1783, was a very 
large, ancient and impartible zemindary, which was then held 
by one Narayya. It was confiscated in that year on account 
of his rebellion, and was restored in 1734 to his eldest son 
Venkata Narasimha. In 179.3 it was again resumed by Govern¬ 
ment for arrears of revenue, and in 1802 two new zemindaries 
were carved out of it, of which the larger, Nidadavole, was 

• Present -. LORD M.ACNAGHTEN. LORD LINDLEY, SlR ANDREW SCOBLE, 

Sir Arthur Wilson, and Sir John Bonser. 
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granted to V. Narasiniha, and ihe sm.allei, Nuzvid, was granted 
to the second son Rainachendra. Tangellamudi, the nruttah 
now in dispute, and ChavenJra were includ'^d in Nidadavole. 

The plaintiff (now represented ly the respond'^nt'^) sued 
under the cirrumstances stated in their Lordships* jud^jiient 
for possession of Tangellaiiuidi. Slie alleg-'d that Tan.iielianiudr 
was grant‘'d to Simhadri and N'enkatadri to be held in 11*^0 of 
maintenance, and tliat it reverted to th^ estate when theie 
were no longer representatives of Simhadri, whose niaintenanet* 
was a charge on the estate. 

The first defendant filed a written slat^m^nt, in which she 
pleaded that the adopted son of Papamma was the proper 
person to sue, and r.lleged that Simhadri held Tangellamudi on 
an absolute heritaMe title. 

Venkatadri, the second defendant, in his statement asserted 
that Palagudem, on of the villages of Tangellamudi, was 
granted ahsolut'^ly in lieu of past maintenance, that the rest of 
the muttah was granted for the future maintenance of himself 
and Simhadri, “ with the condition that the said estate should 
continue so long as the male members an.l Pmales of the same 
gotra of the family survive.’* He claimed lo be the person 
entitled to succeed on the death of Sita)'ya. 

In 1885 the original Court dismissed the suit, finding (1.) that 
the plaintifi was not th'^ proper person to sue, and (2.) that the 
tenure of the muttah was permanent. 

After a remand by th'^ High Court, the original Court in 
1895 passed a new decree giving possession to the plaintiff. Its 
judgment proceeded on the finding :— 

" That the plaint village of Palagudem was granted abso¬ 
lutely ; while the remaining seven villages were granted for 
mere enjoyment, and not absolute'ly.” 

The High Court dismissed the first defendant’s appeal, on 
the ground that prinia facie a grant for future maint'-nance 
does not avail beyond the time during which th*' obligation to 
maintenance exists. That it was necessary to look in the first 
place to Narayya's arzi to see what was his intention, and that 
there are no words in that arzi to indicate any intention on his 
part to create an estate of inheritance in his cousins. In the 
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face of these considerations, ** we cannot attach any weight to 
the expression used by the collector or by the two brothers in 
their arzis.” 


Cohen, K.C., and Mayne, for the appellant, contended that 
this decision was wrong. The intentions of Narayya were to 
be judged from both arzis, that is, his own and the one 
addressed to the Collector by Simhadri and Venkatadri, which 
constituted the written evidence of the agreement. The 
zemindar's arzi go«s into less detail than the other documents, 
but it refers to th« agrrem'^nt in presence of the Collector and 
to the arzi addressed to him by Simhadri and Venkatadri as 
containing the conditions to which he assented and by which 
he agreed to abide. It is evident, therefore, that both arzis 
must be read together. They th«n accord with the view put 
forward by the Collector in his official statement of th« arrange- 
m^'nt he had personally brought about, and to which the High 
Court had not given sufficient w-^ight. Other documents in the 
case establish the character of the transaction as terminating 
the rights of the zemindar over the muttah in question. 

Jarditte, K.C., and De Gruyther, for the respondents, con¬ 
tended that the ffigh Court was right in holding that the seven 
villages were granted by Narayya in the arzi signed by him 
as maintenance villages and w^r'^ resumable on the death of 
Sitayya, who was the last person entitled to maintenance 
thereout. By the admitted arrangement come to between the 
two brothers, all interest which Venkatadri might at one 
time have had in the villages ceased and was extinguished. 
Upon this point of construction they contended that a main¬ 
tenance grant is never a grant of inheritance unless special 
words apt and clearly inPnded for that purpose are inserted. 
The words “ for ever " by themselves arp not sufficient. One 
test is, who pays the revenue and other Government charges 
on the property. If the grantor pays, it is a resumable grant. 
If the grantee pays, it is a permanent one. Reference was 
made to Rajah Rameshat* Baksh Singh v. Arjun (l); 

AziZ'Un-nissa v. Tassadduk Husain Khan (2); Karim Nensey 


(1) C1900) L. R. 28 Ind. Ap. I. 


(2) (1901) L. R. 28 Ind. Ap. 65. 
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v,HetnHchs (1); Toolshi Per shad Singh wPajah Ram Narain 
Singlu (2) 

Mayne replied. 

Dec. 13. The judgment of their Lordships was delivered 

Sir Andrew Scoble. For some years after succeeding to 
hjs estate, Narayya, zemindar of Nidadavol'', was in serious 
pecuniary difficulties. He owed a larg^' sum of money to his 
kinsman, the z'^mindar of Nuzvid, besides considerable sums 
to other creditors and to Government for arrears of revenue. 
In 1839 a compromise was pflect^'d whereby a portion of the 
Nidadavole estate was to Ye handed over to the Nuzvid 
zemindar in satisfaction of his claim ; and to complete the 
matter it was proposed that the Government demand should 
be relinquished, and “the remaining portion cf the estate” 
made over to Narayya “ in the event of his satisfying other 
private creditors.” 

In order to carry out these arrangements, th“ Court of 
Directors of the East India Company, in a despatch dated 
August 24, 1842, directed that the whole estate of Nidadavole 
should be sold; and this was accordingly done, and the estate 
was purchased by the Government for eight lakhs of rupees. 
By this purchase the Government hecam.e absolute owner of 
the estat'', and the proprietary rights of Narayya were for the 
time extinguished. The claim of the zemindar of Nuzvid was 
satisfied by the transfer to him of c'-rtain villages; but the 
Board of Revenue, in a letter dated January 4, 1844, recom¬ 
mended that it was not advisable that Narayya should be 
placed in possession of his part of the estate “ until all questions 
connected with the subject be definitely settled. 

Among these questions was the satisfaction of the claims of 
other private creditors. It was proposed by the Collector of 
Masulipatam, who represented the Government in the nego¬ 
tiations, that “ the most possible method of adjusting these 
claims, if the consent of the parties could be obtained, would 
be by the transfer permanently or temporarily, as the circum¬ 
stances of each case might appear to require, of a certain 

(2) (1901) L. R. 12 Ind. Ap. 205. 
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portion of the estate, from the proceeds of which each claim 
might be realized"; and an adjustment on this basis was 
eventually made after frequent conferences ’ between Narayya 
and the v arious parties in the presence of the Collector. 

Of the claims thus adjusted, the only one with which their 
Lordships have to deal is that of Simhadri and Venkatadri, 
th" representatives of a younger branch of Narayya s family, 
who were entitled to maintenance out of the estate, and to 
whom a considerable sum v. as owing for arrears. The terms 
of the settlement with th-“se claimants ar- contained in two 
docum'^nts, which are thus described in paragraph 9 of the 
Collector’s report to the Board of Revenue, dated Novem¬ 
ber 18, 1843 : “ Enclosures 5 and 6 contain stipulations entered 
into by Narayya on the one hand, and Simhadri and Venka- 
tadri on the oth-r, by which it is agreed that eight villages 
appertaining to th** Ambarpettah muttah .... and two 
Mocassah villages .... shall be perman'^ntly alienated to 
Simhadri and Venkatadri, they paying the peishcush which 
may be assessed on them .... This cession, it will be observed, 
is proposed not only in full satisfaction of the whole amount of 
arr-^ars due for marriage exp-^nses and th*^ monthly allowance 
of 400 rupees due up to this period, but also in lieu of all 
further payment on account of th** monthly allowance. In 
forwarding the Coll^'ctor’s proposals for the sanction of Govern¬ 
ment, on January 4, 1844, the Board of Revenue say: “The 
alienation in favour of the Simhadri branch of the family, it is 
proposed, shall be in p-rp^tuity.” The final orders of Govern¬ 
ment appear to have been given on this basis; and Simhadr^ 
and Venkatadri were placed in possession of the villages, which 
may conveniently be described as the Tangellamudi muttah. 

On March 15, 1846, the zemindar of Nuzvid assigned the 
muttah of Chavendra to Simhadri and Venkatadri in satisfac- 
tion of their claims upon him for maintenance past and future, 
and on August 7, 1846, the two brothers made a partition of 
their joint property, under which Simhadri took the muttah of 
Tangellamudi, and Venkatadri took Chavendra and two other 
villages. This partition was made “ through and in the pre¬ 
sence of Narayya," and proceeded on the assumption that 
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Tangellamudi and Chavendra were held on the same absolute 
and permanent tenure. 

Simhadri died in 1861, and his widow Sitayya succeeded to 
his estate. Sitayya died in 1835, and the contest in tlie suit 
under appeal is now between her daughter’s son (who would 
be her heir according to Hindu law) and persons who claim 
either under Venkatadri or Narayya. The sole question is 
whether, under the settlement of 1844, and the subsequent 
partition of 1846, Simhadri acquired an absolute title to the 
Tangellamudi muttah. 

Upon the history of the case, as above stated, their Lordships 
have no doubt that the origin of the title was in a grant from 
the Government, and not from Narayya, who at the time of 
the transaction had no estate out of which he could make a 
grant. Nor do the documents relied on by the respondents, 
and which have already been mentioned as inclosures 5 and 6 
to the Collector’s report of November 18, 1843, conflict with 
this view. These documents are two arzis, dated August 13, 
1843, addressed to the Collector of Masulipatam, one by 
Narayya, and the other by Simhadri and Venkatadri. It was 
contended on behalf of the respondents that the arzi signed 
by Narayya was, as regards seven of the villages mentioned 
therein, a grant by him for maintenance only, and therefore 
resumable on the death of Sitayya, the la^l person entitled to 
maintenance thereout. This was the view taken by the Sub¬ 
ordinate Judge who tried the case in the first instance, and by 
the High Court of Madras on appeal. But their Lordships 
are unable to accede to this view. The arzi signed by Narayya 
was in no sense a conveyance. It was, as its name denotes, a 
petition to the Collector, which, after stating the terms of 

settlement agreed on between the parties, went on to say_ 

further that no claims of whatever nature may hereafter be 
for ever advanced, either by them for the payment of the said 
allowances, or by us regarding the aforesaid villages. I also 
gave my assent, and agree to abide according to the aforesaid 
conditions, and humbly solicit you will therefore be pleased to 
forward our petitions with your recommendation to the honour¬ 
able Government and to the Board of Revenue, and at the time 
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when the Nidadavole and Bahurzally pergunnahs as well as 
Ambarpett mutlah may be made over to me by the Circar, 
allow the aforesaid eight villages in the Ambarpett muttah to 
be taken possession of by the said Simhadri and Venkatadri, 
and continue the aforesaid conditions in force. These words 
leave no doubt that what Narayya contemplated was a grant 
by the Government to Simhadri and Venkatadri of these 
villages in full settlement of their past and future claims on 
the estate, and by the partition in 1846 Simhadri^s title to 

them was completed. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and the decrees of the Court of the 
Subordinate Judge and the High Court reversed, and the 
plaintifl’s suit dismissed with costs throughout. The respond¬ 
ents who were substituted for Papamma Row, the original 
respondent, must pay the costs of the appeal, including the 
costs of the revivor proceedings. 

Solicitors for appellant : Frank Richardson & Sadler. 

Solicitor for respondents ; R. T. Tasker. 


RAM NARAIN JOSHI . 


Plaintiff ; 


AND 

PARMESWAR NARAIN MAHTA and defendants. 
Others . 

ON appeal from the high court in BENGAL. 

Practice _ Order refusing to admit an Appeal—ACt XV. of 1877, s. 5— 

“ Sufficient Cause." 


On January 19, 1897, the High Court refused to admit an appeal from a 
decree of a Subordinate Judge dated June 25. 1894. on the ground that 
delay mainly attributed to filing an appeal in the wrong Court through 
an alleged error in its valuation was not, under all the circumstances. 


• Present : LORD MaCNAGHTEN, LORD LiNDLEY, SiR ANDREW SCOBLE. 
Sir ARTHUR Wilson, and Sir John bonser. 
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“ safiident cause " for not appealing in due time within the meaning of J. C. 
s. s of the Limitation Act :— 


that this order could not be set aside unless shewn to be wrong, 
however serious the consequences may have been. 

Appeal from an order of the High Court Qan. 19, 1897), 
and a decree of the same Court dated July 20, 1897. 


The order of the High Court discharging a rule nisi to shew 
cause why an appeal to the District Court of Tirhoot from a 
decree of the Subordinate Judge should not be entered as an 
appeal to the High Court, which was made under the circum¬ 
stances stated in the judgment of their Lordships, was based 
upon the following judgment :— 
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This rule arises out of the following circumstances. The 
applicant before us brought two suits under s. 283 of the Code 
of Civil Procedure against different sets of defendants in respect 
of the same property. The suits were tried together, and were 
dismissed by one and the same judgment. In one of the suits 
the plaintiff appealed direct to this Court ; but in the other suit, 
No. 100 of 1892, he preferred his appeal to the District Judge. 
That appeal was presented on September 3, and was admitted 
by the judge on September 4, 1894, on which date an order was 
made staying the hearing of the appeal pending an application 
to be made for its transfer to this Court, in order that it might 
be heard together with the appeal filed in this Court in the 
other suit. An application was then made to this Court for 
the transfer of the appeal, and an order was passed on August 9, 
1895, calling up the appeal to be tried by this Court. The 
record has been received, and the appeal has been registered in 
this Court as No. 304 of 1895. Then, on September 16, 1895, 
the applicant applied for the present rule upon the allegation 
that he had discovered that the District Judge had no jurisdic¬ 
tion to try the appeal, the value of it being over Rs. 5,000, and 
that the appeal ought to have been, like the appeal in the other 
case, presented to this Court ; and the prayer of the applicant 
was, * That your Lordships will be pleased to order that the 
aforesaid memorandum of appeal from the judgment and 
decree in suit No. 100 of 1892 be admitted in the Honourable 
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Court and be duly registered and numbered, or that your Lord- 
ships will be pleased to make any other or further orders as 
to your Lordships shall seem meet.’ The rule was granted 
on the reopening of the Court after the long vacation on 
November, 25, 1895, and it comeson after more than a year’s 
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delay to be heard by us. 

“ We are of opinion that there are several grounds 
debar the applicant from succeeding in this rule. 


which 


“ This is not an application for the admission of an appeal 
after time, which is being presented in proper form to this 
Court. There is no fresh memorandum of appeal now before 
us. What we are asked to do is to treat an appeal which was 
presented to the District Judge, and which was called up for 
trial by this Court, as an appeal to this Court direct, and that 
in the face of the order of the Division Bench which called up 
the appeal for hearing. We are of opinion that we cannot do 
that. The appeal as presented to the District Judge has been 
called up to this Court and is now an appeal to this Court, 
numbered 304 of 1895, and we are at a loss to see how we can 
interfere in any way with the order made as regards that 
appeal. 


“ But, even supposing that a fresh memorandum of appeal had 
been presented and we were asked to admit it after time, we 
are of opinion that the applicant has not satisfied us that he 
had sufficient cause for not presenting the appeal before. It 
may be that in certain cases a mistake made by the parties as 
to jurisdiction or other matters may be a sufficient cause for 
admitting an appeal after time ; but in the present case it is 
difficult to see how such a mistake can have occurred. The 
two suits were in respect of the same property, and it is to be 
presumed that they were of the same value. They appear to 
have been instituted on different dates, and that is probably 
the reason why the values of the suits are put down at different 
figures ; but the applicant, who was the plaintiff in those suits, 
must have known very well that the value of this suit was 
above Rs. 5,000, and that the appeal in this as in the other case 
lay to the High Court. 
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Put. even supposing that that mistake could be overlooked 
and could be treated as a sufficient cause for not having filed 
this appeal within time, still there is another circumstance 
which, we think, would preclude the applicant from having 
this rule made absolute, and that is that, although he became 
aware of this mistake on August 9, 1895, he made no appli¬ 
cation to this Court until September 16, or more than five 
weeks afterwards, and then only in the form of the application 
to which we ha^'e referred. There was no reason whatever 
why the application could not have been made within a few 
days of the discovery of the mistake. Of course, had a fresh 
memorandum of appeal accompanied by copies of the judgment 
and decree of the Lower Court been filed, it might have been 
urged that time was necessary to procure the copies and to 
prepare the memorandum ; but in this case there was absolutely 
nothing to be done but to file the application. 1 hat being so, 
we are of opinion that due diligence was not shewn in making 
this application.” 

Phillips, for the appellant, contended that the High Court 
was in error, under the circumstances of the case, in not exer¬ 
cising all the powers vested in them to enable the appellant to 
prosecute an appeal which under a mere mistake had been pre¬ 
ferred in a Court which turned out to be incompetent to hear 
it. The case was one of considerable hardship, for in two suits 
against different defendants in respect of the same property, 
and raising the same issue, the appellant had succeeded before 
the High Court in one of them, and was now deprived of its 
fruits by failure in the other owing to a mere accident in pro¬ 
cedure. Having regard to the fact that the suits had been heard 
together, and had been dealt with in one judgment with the 
consent and for the convenience of all parties, neither the want 
of a fresh memorandum of appeal nor the delay which occurred 
• in realizing and taking steps to correct a bona fide mistake 
ought, he contended, to have been allowed to deprive the 
appellant of the full benefit of the decision which pronounced 
his title to the property in suit just. The appellant had shewn 
sufficient cause for not applying earlier for admission of his 
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Dec. 13. The judgment of their Lordships was delivered by 

Sir Arthur Wilson. The appellant filed his suit on 
June 9, 1892, in the Court of the Subordinate Judge of 
Mozufferpore. He alleged that he had purchased a share in a 
certain property from Bibi Sahodra ; he complained that not¬ 
withstanding his purchase the property had been attached in 
execution by a creditor of his vendor, and he asked to have his 
title established and the property released from attachment. 


In the following year the appellant brought a second suit in 
the same Court with respect to the same property, asking for 
similar relief against another attachment by another creditor. 
The two suits were heard together, and the Subordinate Judge 
held that the appellant had failed to prove the genuineness 
of his purchase, and accordingly dismissed both suits on 

June 25, 1894. 


The present suit had originally been valued at a sum under 
Rs. 5,000, while the second suit was valued at a sum over 
Rs. 5,000. After the decision by the Subordinate Judge of the 
two suits against the appellant he filed an appeal in each case. 
In the second case he correctly valued the appeal above Rs. 5,000^ 
and filed the appeal in the High Court, the proper tribunal to 
entertain it. But in the present suit, by an unfortunate error, 
as it is said, he undervalued his appeal, placing it below Rs. 5,000, 
and presented it on September 3, 1894, in the Court of the 
District Judge, a Court which, on a true valuation, had no 
jurisdiction to hear it. This mistake on the part of the 
appellant or his advisers has been the source of all his subsequent 
difficulties. 


On January 10, 1895, upon the petition of the appellant, a 
Division Bench of the High Court issued an order to shew 
cause why the appeal in this case should not be transferred to 
the High Court under s. 25 of the Civil Procedure Code, and 
heard with the other appeal already pending in the High Court. 
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The rule to shew cause came on for hearing before another 

Bench on August 9, 1895, and on that day the order was made 

absolute:^ but the order then made contains the important 
words : " The pleader for the respondent objects to the transfer 
of this appeal to this Court on the ground that it has been 
wrongly preferred to the District Judge of Mozufferpore, and 
that upon its proper valuation the appeal should have been 
made to this Court. As no objection has been raised in the 
Court to which the appeal has been made, we direct the transfer 
of the appeal to this Court, leaving it open to the parties, at 
the hearing of the appeal, to raise this objection. The appel¬ 
lant must understand that, should the objection be allowed, 
he must take the consequences in regard to the course taken 
by him.” 

Thus, whatever misconception the appellant’s advisers may 
have laboured under prior to August 9, 1895, on that day, at 
all events, their attention was distinctly called to the mistake 
which had been made, and to the 'consequent difficulties in 
which the appellant was involved. 

The next step taken was on September 16, 1895. By a 
petition verified on that date, and presented on behalf of the 
appellant, it was prayed that the memorandum of appeal, 
which had been filed in the District Court, might be admitted 
in the High Court and duly registered and numbered. An 
order to shew cause was issued in the terms of the petition, 
and this came on for argument on January 19, 1897. 

At the time when this application was made to the High 
Court the period limited by law for appealing against the 
original decision of the Subordinate Judge had long expired. 
And the most favourable light for the appellant in which his 
petition can be viewed is to regard it as an application to the 
Court to exercise the power conferred upon it by s. 5 of the 
Limitation Act, by which an appeal may be admitted after 
date when the appellant satisfies the Court that he had 
sufficient cause” for not appealing in due time. 
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The judges of the Division Bench, which dealt with the 
matter on January ,19, 1897, first considered certain points 
which it is not necessary now to examine, and then they came 
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to the questions arising under the section above cited. They 
said, the applicant has not satisfied us that he had sufficient 
cause for not presenting his appeal before.” They were not 
convinced that the appellant had really mistaken the value of 
his appeal ; and they further thought that the delay between 
August 9 and September 16, for which no reason was shewn, 
would preclude the applicant from having the rule made 
absolute, and it was accordingly discharged. 

The appeal in this case came on for hearing before a Bench 
of the High Court on July 20, 1897, and the objection was at 
once raised that the Court had no jurisdiction to hear it. It 
appears that some time before this date the appeal in the other 
case had been heard, and the decision of the first Court reversed 
and a decree made in the appellant’s favour. 

In dealing with the appeal in this case the learned judges 
before whom it came held that, as to admitting the appeal to 
the High Court out of time, the matter was concluded by the 
decision of the Division Bench in discharging the order to shew 
cause on January 19, 1897, and, after considering the other 
points raised before them, they dismissed the appeal for w’ant 
of jurisdiction. 

Against this dismissal of the appeal to the High Court the 
present appeal has been brought, and has been heard ex parte. 

It has been pressed upon their Lordships that the case is one 
of apparent hardship, inasmuch as, in two cases raising the 
same question on the merits, the appellant has a decree in his 
favour in one, and a decree against him in the other, and that, 
though the whole difficulty has arisen from the mistakes of the 
appellant or his advisers, those mistakes were venial, and he 
ought, if possible, to be relieved from the serious consequences 
which they have entailed. In particular it was urged that the 
refusal of the Division Bench on January 19, 1897, to admit 
the appeal out of date, which was treated as conclusive at the 
hearing, was wrong. And it was suggested that the dismissal 
of the appeal by the High Court ought to be set aside and the 
case remitted to that Court, in order that it may again consider 
the question decided on January 19, 1897. 

Their Lordships are of opinion that they could not properly 
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interfere in this case unless they were satisfied that the refusal h 
by the Division Bench on January 19, 1897, to admit the ,go 2 

appellant’s appeal after date was wrong, and they are not so 
satisfied. And the long interval of time which has elapsed Narain 
between January 19, 1897, and the hearing of this appeal 
before their Lordships would enhance the danger of such inter. Parmeswar 
ference. The appellant may or may not be responsible for this Mahta. 
delay, but at least it has not been accounted for. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 


Solicitors for appellant : T. L. U7/so« & Co. 
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ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 


Indian Evidence Act—Iuadmissiiility of Documents as Evidence of Statements 

of a Living Person not called as Witness. 


Documents on behalf of the plaintiils, purporting to prove certainiUate- 
ments made by a person since deceased, were held to have been rightly 
rejected as inadmissible in evidence when it appeared that the deceased 
was alive at the time that the plaintifi.s closed their case without having 
called him as a witness. 

Appeal from a decree of the above Court (Oct. 26, 1898) 
reversing a decree of the judge of the Small Cause Court of 
Lucknow (Aug. 29, 1895) which had dismissed the respondents’ 
suit. 

The suit was brought by the first respondent. The taluq 

^Present : LORD DAVEV, LORD ROBERTSON. SIR ANDREW SCOBLE. SiR 
Arthur Wilson, and Sir John bonser. 
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was granted by the British Government in 1858 to Hanuman, 
who was succeeded by Ruder Narain, his grandson, on whose 
death in infancy in May. 1869, the estate passed to his mother 
Kharag Koer, and the question raised by the suit was as to 
who was entitled on her death in July, 1879. One Ranbijai 
got possession, but was ejected by the appellant’s father after 
litigation and under Order in Council in 1890. The respond¬ 
ent s claim was that he was a nearer reversionary heir than 

the appellant. 


In his suit he alleged that on the death of Kharag Koer 
all the persons who were nearer in degree to Ruder Narain 
than his own, the respondent’s father were dead; and that, 
according to the true pedigree, Pahalwan was the eldest 
son of Zorawar, and Sheo Pershad the eldest son of Pahal¬ 
wan. The appellant, on the other hand, defended his title 
by descent from Zabar Singh, who he alleged was older than 
Pahalwan, his line taking precedence of that of his younger 
brother. 


The decision of this issue of fact turned upon the admis- 
sibility of certain documents more particularly described in the 
judgment of their Lordships. 

The judgment appealed from was to the efiect— 

(1.) That Mussammat Kharag Koer took only a woman’s 
estate of inheritance, and that on her death the right heir of 
Ruder Narain Singh was entitled to succeed. 

(2.) That on the question of pedigree it had been proved 
that Pahalwan Singh was senior to Zabar Singh ; that Sheo 
Pershad was senior to Sarnet Singh, and that Sitta Bux had 
predeceased Mussammat Kharag Koer; that the judge had 
improperly rejected plaintiff’s exhibits 5, 6, 12, and 56, and 
had applied too severe a test to the oral evidence. 

(3.) That the descendants of the other sons of Hirday Sah 

by another wife were entirely excluded by the descendants of 
the whole blood. 

(4.) That Mussammat Kharag Koer did not die before 
July 24, 1879, placing much weight on the statement in the 
plaint filed on December 7, 1882, which stated July 29, 1879, 
as the date of her death. 
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(5.) That the plaintifls had not prov'ed their claim to mesne 
profits or to the movable property. 

In the result the Judicial Commissioners decreed to the 
plaintifts possession of the immovable properly with costs. 

De Gruythet^y for the appellant, contended that on the true 
construction of s. 22 of Act J. of 1869 Kharag Koer acquired 
an absolute estate and became a fresh stock of descent. Con¬ 
sequently her heirs were entitled to succeed, not the heirs of 
Ruder Narain. Kharag was an heir within the meaning of 
clause 11 of that section and of s. 2. She took as a mother 
and not as a widow. She took the taluqdari absolutely, just as 
any heir specified in the earlier clauses would have done : see 
Brij Indaf Bahadur Singh v. Janki Koer (l), Defvan Ran Bijai 
Bahadur Singh v. Jagatpal Singh (2), Narindar Bahadur 
Singh V. Achal Ram (3), and Sykes’ Compendium of Taluqdari 
Law, p. 254. 

With regard to the pedigree put forward by the respondents, 
it was contended that the evidence on the record was whollv 
insufficient to prove it. The documents admitted in evidence 
by the Judicial Commissioners were not admissible under 
Act I. of 1872 or Act XIV. of 1882, and the oral evidence 
was both valueless and inadmissible. Four of these had 
been rightly rejected by the Lower Court on the ground that 
they were put forward to prove statements by Beni Bakhsh, 
who was absent at the time the respondents closed their 
case, but had not been called as a witness. The issue as 
to seniority could not be proved in favour of the respondents 
when those documents were rejected : see ss. 138, 142, 179, 
180 of the Civil Procedure Code; ss. 32, clause 5, and 
158 of the Evidence Act ; Thakur Sangram Singh v. Rajan 
Bai. (4) 

Mayne, for the respondents, contended that it had been 
rightly decided by both Courts that Kharag Koer took under 
s. 22, clause 11, only a limited estate, and that the property 

(1) (1877) L. R. s Ind. Ap. i. (3) (1853J L. R. 20 Ind. Ap. 77, 

(2) (1890) L- K. 17 Ind. Ap. 173 - (4) ( >885) L. R. 12 Ind. Ap. 183. 
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in suit descended to the senior and the nearest in degree 
of the members of the family, and not according to the rule 
of lineal primogeniture. The cases cited for the appellant were 
referred to. As to the evidence, the four documents whose 
admissibility had been impugned were rightly admitted. 
They became admissible on Beni’s death, and documents were 
admitted for the appellant on the ground that he was dead. 
If inadmissible, it was merely an irregularity within s. 578 of 
the Civil Procedure Code. There was ample evidence without 
them to establish the respondent’s case. 


De Gruyther replied. 


The judgment of their Lordships was delivered by 


Lord Robertson. The subject of the present dispute is 
Dasrathpur, a taluq in Oudh, which was granted by the 
British Government in 1858 to a certain Thakur Ilanuman 
Singh. His name was entered in lists 1 and 2, prepared under 
the provisions of the Oudh Estates Act (I. of 1869). It results 
that the succession is regulated by s. 22 of that Act; and, as 
the first ten sub-sections of s. 22 do not apply, the rule is to be 
found in the 11th sub-section; the estate goes to such persons 
as would have been entitled to succeed to the estate under the 
ordinary law to which persons of the religion and tribe of such 
taluqdar are subject. On the death of Hanuman, his grandson 
Ruder Narain succeeded; and, on Ruder’s death in 1869, his 
mother took the estate of a Hindu mother. She died in July, 
1879; and the question in this appeal is as to the descent of 
the estate upon her death. The interval, however, between 
her death and the institution of the present suit on July 23, 
1891, yielded important events bearing on the present dispute. 
On her death, possession was taken by the stepmother of 
Ruder Narain, who admittedly had no good right; and 
on her death in 1881 by Bijai Bahadur, who again was a 
pretender, claiming under a will of the stepmother. He was 
ultimately dispossessed in favour of the present appellant’s 
father, under an Order of Her late Majesty Queen Victoria 


in Council made on May 1, 1890. 

NO 1 n'T 


The fact has been fairly 
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commented on that this same Bijai Bahadur, who is proved 
by deed produced to be the true promoter of the present 
suit, never raised in this former proceeding the genealogical 
theory now advanced. But for present purposes it is more 
important to observe that the decision of the Judicial Com¬ 
mittee in 1890 was that this estate was impartible and 
followed the line of primogeniture ; and in their Lordships’ 
judgment this must be h^ld to be one of the conditions 
governing the present controversy. 

The present suit was instituted on July 23, 1891 ; and, the 
present appellant being de facto in possession, it seeks posses¬ 
sion. The action is, therefore, on** of ejectment, and it was for 
the respondents to establish their title. 

Before considering the grounds upon which this claim was 
based, it is convenient to notice the plea of limitation stated by 
the appellant. The plaint having been filed on July 23, 1891, 
the appellant alleged that the death of Kharag Koer occurred 
on July 20, 1879, more than twelve years before. To this it 
was answered that the death occurred on July 29, 1879, and 
that this date had been slated in a pleading of the father of the 
appellant acting (owing to insanity) through the mother of the 
appellant in some former suit. 

It appears, however, that in that suit the exact date was of 
no materiality, and that it had originally been left blank. 
.Against this evidence (for it is not pleaded as an estoppel) is 
to be set the much more deliberate and intentional statement 
of the date of this lady’s death, which is contained in the 
report regarding mutation of names which is in the record. 
The report of the Patwari is that she died on Sawan Sudi 5th 
1886 Fasli. That day admittedly corresponds to July 25. It 
is true that the report adds the words “ corresponding to 
20th July.” But their Lord-ships agree with the Court belo\v 
in holding that in a statement thus made by the Patwari the 
substantive statement is that given in the vernacular, and that 
the rest is a miscalculation. 

Turning now to the case of the respondents on its merits, 
it may be convenient to set out the pedigree put forward in- 
the respondents’ case. It is as follows ;— 
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The questions raised by the appellant’s written statement 
were numerous, but it is unnecessary to enumerate these, as 
the vital controversy came to be on three points, and ultimately 
on one point, in the genealogical tree of the respondents. 
That point may be thus stated with reference to the central 
part of the pedigree : \\ here the Judicial Commissioners right 

in holding that the respondents have established that Pahalwan 
Singh, from whom they descend, was born before Zabar Singh, 
from whom the appellant descends ? Unless the respondents 
have made this out, the other highly disputable propositions 
maintained by them never arise. 
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Now the Subordinate Judge of Partabgarh, who tried the 
case, decided this question against the respondents on Decem¬ 
ber 19, 1895, and in reversing this judgment the Judicial Com¬ 
missioners largely proceeded on documentary evidence, which 
the Subordinate Judge rejected as some of it inadmissible and 
some valueless. At their Lordships’ bar neither party attached 
much importance to the oral evidence : and while the respond¬ 
ents’ counsel quite properly declined to admit that the disputed 
documents were indispensable to his success, they addressed 
no separate argument to their Lordships on the assumption 
that the documents in dispute were disregarded. The questions 
about these documents are therefore of crucial importance. 


1. The first set of documents were filed by the plaintiffs in 
the suit, and are now founded upon by the respondents (as 
proving certain statements to have been made by one Beni 
Bakhsh Singh, now deceased). But this Beni Bakhsh was 
alive on July 4, 1892, when the plaintiff closed his case. He 
had been summoned as a witness by both parties. After the 
appellant had closed his case, the plaintiffs on September 30, 
1893, applied for leave to examine a number of witnesses, 
among them being Beni Bakhsh. This application was refused, 
and their Lordships have no doubt rightly refused. In these 
circumstances the question is on what ground can the written 
statements of a person alive when the party founding on them 
closed his case be received as evidence. It was attempted to 
distinguish the case on the ground that the appellant had 
himself on July 21, 1894 (after Beni Bakhsh was dead), filed 
VOL. XXX. D 
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certain other statements of this same man. But those docu¬ 
ments, which were doubtless filed in case the respondents* 
documents should be admitted, are not evidence; and their 
production by the appellant cannot be held to compel the Court 
to depart from the rules of evidence in the decision of the 
case. The Subordinate Judge held the documents in question 
to be inadmissible on the ground that the plaintifis had not 
called Beni Bakhsh as a witness. On appeal the documents 
were admitted. 

It appears to their Lordships that the reception of those 
documents cannot be supported, their alleged author having 
been alive down to the closing of the plaintiffs’ case. 

The other document stands in a different position. Its 
alleged author, Rai Gurdat Singh, had died before the trial. 
But the exhibit in question is merely a genealogical table filed 
on behalf of Gurdat in a claim made by him for certain 
villages. The object of Gurdat in this proceeding was to make 
himself out to be of the eldest branch of his family, and this 
admittedly was untrue. But the fatal objection to the admis¬ 
sibility of the document is that it is in no way brought home 
to Gurdat, except as being an exhibit binding on him for the 
purposes of that suit. His relation to the document is, there¬ 
fore, something entirely different from the personal knowledge 
and belief which must be found or presumed in any statement 
of a deceased person which is admissible in evidence. For 
aught that appears, the genealogical table in question might 
never have been seen or heard of by Gurdat personally, but 
have been entirely the work of his pleader. 

These questions being decided adversely to the respondents, 
there remains no substance in their case. The rest of the 
evidence consists of documents of no importance or authority 
and oral evidence, which their Lordships were not asked to 
accept. Into such evidence they do not think it necessary to 
enter. Their Lordships therefore hold that it has not been 
proved that Pahalwan Singh was older than Zabar Singh, and 
the respondents’ case therefore fails. The burden of proof 
was on the respondents, and that burden they have failed to 
discharge. 



VOL. XXX.] 


INDIAN APPEALS. 


35 


Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed, the decree of the Court of the 
Judicial Commissioner of Oudh reversed with costs, and the 
judgment of the judge of the Small Cause Court, Lucknow, 
restored. The respondents will pay the costs of the appeal. 

Solicitors for appellant : Young, Jackson, Beard & King, 
Solicitors for respondents : T. L, VVi7so»i & Co. 


RAJAH TASADDUQ RASUL KHAN ) 

AND Another'.| Defendants : 

AND 

MANIK CHAND. Plaintiff. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. LUCKNOW 


Civii Procedure Code, t. ^(^t^Construction—'*Decision of the Court." 


If eld, that, on the true con<5truction of s, 596 of the Civil Procedure Code, 
the words ‘decision of the Court” have the same meaning as that attri¬ 
buted to “decree” in the interpretation clause, and not that which ia 
therein attributed to “judgment.” 


Appeal from a decree of the above Court {April 29, 1899 
affirming a decree of the Subordinate Judge of Barabanki 
(Aug. 24,1898). 


The Courts below decreed specific performance of a contract 
dated August 31, 1897, by the second appellant, the Nawab, to 
sell the property in suit to the respondent; by cancelment of 
conveyance to the first appellant, the Raja, who was found to 
be not a bona fide purchaser, inasmuch as he bought with full 
knowledge of the contract of sale sued upon; and by executing 
a sale deed in pursuance of the said contract and in accordance 
with a certain draft sale deed dated September, 2, 1897. The 
decree of the Appellate Court was simply that the appeal be 
dismissed with costs. 
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The Raja petitioned for leave to appeal to Her Majesty in 
Council, and on July 7, 1899, the Court granted leave to appeal, 
with the following remarks : “This Court h'^ld that the con¬ 
tract for sal'* of the 31st August, 1897, was establish'^d, that 
the alleged approv'^d draft conveyance put forward by the 
plaintifis was not proved, that that approved draft was not an 
essential portion of th'^ plaintifi’s case, and that under the 
plaintift*s claim for general relief he could obtain a d^'cree for 
specific performance by the ex'-cution of any suffici'^nt con¬ 
veyance. Th® draft conveyance put forward by Nawab Kasim 
Ali Khan originally difter^'d only on one point from th* draft 
conveyance put forward by the plaintiff. It excepted from the 
sale a dewan-khana belonging to the vendor, which exception 
finds no place in the draft conveyance put forward by the 
plaintiff. Certain amendments in th® interest of the vendor 
which do not appear in the plaintiff’s draft appear on the face 
of Nawab Kasim Ali’s draft. The plaintiff conceded that, on 
the merits, the amendments were proper am'^ndments, and 
therefore the only material difference in the two drafts was the 
exception of a dewan-khana from sale to be found in Nawab 
Kasim Ali Khan’s draft conveyance. This Court has, ther^*- 
fore, not affirmed the decision of the Subordinate Judge, in so 
far as he held that the draft conveyance put forward by the 
plaintiff was established. It is, therefore, unnecessary in this 
case to inquire whether the appeal involves any substantial 
question of law. The case, as regards value and nature, fulfils 
the requirements of s. 596 of the Code of Civil Procedure.” 

The certificate was framed as follows :— 

Certified that the above case fulfils the requirements of 
s. 596, Act XIV. of 1882, as regards value and nature, inasmuch 
as the value of the subject-matter of the suit in the Court of 
first instance was Rs. 10.000, and the value of the matter in 
dispute on appeal to Her Majesty’s Privy Council also exceeds 
that amount, and as the decree appeal'^d from does not affirm 
the decision of the Court immediately below. 

“This certificate is granted to Raja Tasadduq Rasul 
Khan and Nawab Kasim Ali Khan under s. 602, Act XIV. 
of 1882.” 
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De Gf^uytker, for th^ appellants, 

Mayne, for the respondent, took a preliminary objection to 
the admission of the appeal by the Judicial Commissioner's 
Court. The Court was in error in holding that th^re had be^n 
any finding by the Appellate Court that the draft conveyance 
had not been proved, and also in holding that the decision of 
the Court below had not be-^n affirmed by a decree which 
simply dismissed the appeal with costs. The Judicial Com¬ 
missioner had no power to grant leave to appeal unless the 
appeal involved, and was certified by the Court as involving, 
some substantial question. There was no substantial question 
of law. It was one of pure fact, in reference to which the law 
applicable did not admit of question, and the Court refused to 
inquire whether that was so or not. He referr-d to Banarsi 
Parshad v. Kashi Krishna Narain (l) and Kadha Krishn Das 
v. Rai Krishn Chand. (2) 

De Gruyther^ for the appellant, contended that the Court 
below when it admitted th^ app-“al was right in saying that it 
had not affirmed the decision of the Subordinate Judge in so 
far as he held that the draft conveyance put forward by the 
plaintiff was established. The Court was the best interpreter 
of its own judgment, and on that interpretation it was unneces- 
sary to inquire if the appeal involved any substantial question 
of law. The word “decision” in s. 596 does not mean merely 
the actual decree ; it points to the judgment of the Court, and, 
if the judgments proceed upon different findings or reasons, the 
appeal lies as of right according to the true interpretation of 
the section. And but for the interpretation put upon their 
judgment and impliedly upon this section by the Court below, 
the appellant could have put forward substantial qu«=‘Stions of 
law, from which he ought not under the circumstances to be 
debarred from now relying. 

The judgment of their Lordships was delivered by 

Lord Davey. A preliminary objection has been taken by 
Mr, Mayne, on behalf of the respondents, to the hearing of 
this appeal by their Lordships, on the ground that the order 
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(l)*(l9oo) L. R. 28 Ind. Ap. 11. 


(2) (1901) L. R. 28 Ind, Ap. 182. 
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giving leave to appeal was not in accordance with the Code of 
Civil Procedure. 

The certificate is in these terms :— 

“Certified that the above case fulfils the requirements of 
section 596, Act XIV. of 1882, as regards value and nature, 
inasmuch as the value of the subject-matter of the suit in the 
Court of first instance was upwards of Rs. 10,000, and the value 
of the matter in dispute on appeal to Her Majesty’s Privy 
Council also exceeds that amount, and as the decree appealed 
from does not affirm the Court immediately below.” 

Mr. Mayne contends that the statement that the decree 
appealed from does not affirm the decision of the Court imme¬ 
diately below is erroneous, or can only be made correct by 
shewing that the learned judges who gave the certificate in 
that form misinterpreted the words of s. 596 of the Civil 
Procedure Code. He points out that in this suit, which was a 
suit for specific performance of an agreement, the Court below 
d‘=‘creed specific performance. There was an appeal by the 
defendants (the present appellants), and the only order of the 
Appellate Court, the decree which is in fact appealed from, 
is one which simply dismisses the appeal. It says : “ It is 
ordered and decreed that this appeal be dismissed, and the 
respondent’s costs of this appeal, amounting to Rs. 412 only, as 
noted below, are to be paid by Nawab Kasim AH Khan and 
Raja Tasadduq Rasul Khan, appellants, to Babu Manik 
Chand, respondent.” 

It is, however, argued by Mr. De Gruyther, on behalf of the 
appellants, that that is an erroneous reading and interpretation 
of the 596th section that the interpretation put upon that 
section by the learned judges is the correct one. The words of 
the section are these : “And where the decree appealed from 
affirms the decision of the Court immediately below the Court 
passing such decree, the appeal must involve some substantial 
question of law.” Mr. De Gruyther says, and it appears from 
the learned judges judgment that they took the same point, 
that “decision” does not mean the decision of the Court, or 
the decree made by the Court, but means the reasons given by 
the Court for their decree, although the decision in each case 
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may be difierent. If the reasons are not the same in respect of 
some matter of fact, say the learned judges, and, says Mr. De 
Gruyiher, the decree appealed from docs not affirm the decision 
of the Court immediately below. 

The facts of this case as stated by the learned judges are 
these. They say the Court of first instance found that a 
certain contract of sale was proved, and that a certain draft 
conveyance put forward by the plaintiffs was also proved. 
Then they say it was found by the Appellate Court that the 
contract was established, but “that the alleged approved draft 
conveyance put forward by the plaintiff was not proved, that 
that approved draft was not an essential portion of the plaintiff’s 
case, and that under the plaintiff’s claim for general relief he 
could obtain a decree for specific performance by the execution 
of any sufficient conveyance.” They therefore dismissed the 
appeal, and affirmed the decree and the decision of the suit by 
the Court below. 

Now there is no definition of the word “decision" in the 
Civil Procedure Code, but there is a definition of the word 
decree." It “says ‘decree’ means the formal expression of 
an adjudication upon any right claimed or defence set up in a 
civil Court when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal.’ Then “ judgment " 
is defined as meaning “the statement given by the judge of the 
grounds of a decree or order." Therefore their Lordships have 
two things : they have a decree which decides the suit, and 
they have the word “judgment," meaning the statement of 
the grounds upon which the learned judge or the Court 
proceeds to make the decree. 

Mr. De Gruyther appears to wish to give the word “decision " 
the same meaning as the word “judgment,” and he says that 
it is necessary that the Appellate Court should not only affirm 
the decree made by the Court below, but should also affirm the 
grounds of fact upon which that judgment was passed. Their 
Lordships cannot come to that conclusion. They think that 
the natural, obvious, and prinia facie meaning of the word 
“decision" is decision of the suit by the Court, and that that 
meaning should be given to it in the section. 
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It was said that there was some practice in India which 
puts a different meaning on the section ; but their Lordships 
are not satisfied that that is so ; they feel themselves free to 
decide in the way that has been mentioned. They will 
therefore hold that this certificate, understood and interpreted 
by the light of the judgment given by the judges, does not 
comply with s. 596, because it appears that the decree appealed 
from does affirm the decision of the Court below, and the certifi¬ 
cate does not find that the appeal involved any substantial 
question of law. 

It was suggested by Mr. De Gruyther that he might amend 
the certificate in that respect, and he stated to the Court what 
were the questions of law which in his opinion arose. Their 
Lordships think that that course would be irregular, and that 
the proper course would have been, if the parties intended to 
appeal on that ground, to have obtained a certificate from 
the Court of the Judicial Commissioner that there was some 
substantial question of law. 

Their Lordships, therefore, think that the preliminary 
objection succeeds, and that the appeal ought to be dismissed, 
and they will humbly advise His Majesty accordingly. The 
appellant must pay the costs of the appeal. 

NOTE.*— On the conclusion of the judgment their Lordships intimated that 
they would withhold their report to His Majesty for three months, to enable 
the appellant to apply to the Court of the Judicial Commissioner for a certifi¬ 
cate that the appeal involved a substantia] question of law. The appellant 
having failed to obtain such certificate, their Lordships, on November 12 1902, 
intimated that their report would be submitted to His Majesty at the next 
meeting of the Privy Council. 

Solicitors for appellants : Watkins & Lempriere. 

Solicitors for respondent : T. L. Wilson & Co. 
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RAM ANUGRA NARAIN SINGH . . . Defendant ; 

AND 

CHOWDHRY HANUMAN SAHAI . . . Plaintiff. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Practice-^RuU relating to Coneurrent Findings of Fact, 

The rule against disturbing a concurrent finding of fact by the Courts 
below is none the less applicable because the Courts have not taken 
precisely the same view of the weight to be attached to the oral and 
documentary evidence respectively. 

Appeal from a decree of the High Court (Aug. 4, 1899) 
reversing a decree of the Subordinate Judge of Gya (Sept. 24, 
1897). 

The suit was brought by the respondent to recover property 
which the appellant was holding under a judgment of the 
Privy Council passed in June, 1873. The plaintiff claimed 
under a deed of transfer by two persons, who asserted that 
they were the next heirs of one Sheo Churn, and as such 
entitled to succeed to certain property held by his mother 
Mahan Soonder as his heir until her death. 

The issues raised substantially the following questions : first, 
whether Mahan Soonder held as heir of Sheo Churn or by an 
independent title; secondly, whether the transferors were heirs 
of Sheo Churn, and made a valid transfer of their rights to the 
property to the plaintiff ; thirdly, whether the litigation termi* 
nated by the Privy Council decree had any bearing upon the 
present claim. There was a plea of limitation, which was dis» 
posed of by both Courts finding that Mahan had no independent 
title. 

Both Courts found that Sheo Churn Lai took a vested 
interest under the oral will of his grandfather Ram Dyal Singh ; 
that defendant’s story of the oral gift to the daughter Mahan 
Soonder Koer was not true ; and that the respondent’s vendors 

• Lord Macnaghten, LordLindley, Sir Andrew Scoble, 

Sir Arthur Wilson, and Sir John bonser. 


J. C.* 
1903 

^ OV . 13, 14; 
^ ec . 13. 
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were the nearest collateral heirs of Sheo Churn Lai. They 
diftered, however, in this—that the first Court held that the 
respondent’s transfer deed was invalid and not enforceable, 
while the High Court held it to be valid. 

Haldane^ K.C., and Mayne, for the appellant, contended that 
the evidence shewed that Sheo Churn’s claim was merely as 
daughter’s son to Ram Dyal, and as he predeceased Ram 
Dyal’s widow his title never accrued. Even if the alleged will 
is upheld the same result follows, for the intention of the 
testator clearly was that the gift to Sheo Churn was contingent 
on his surviving the widow, and as he did not do so it failed of 
effect. From the death of the widow Mahan Soonder asserted 
an absolute title to her share, and, consequently, her possession 
was adverse to every one who claimed title under Sheo Churn : 
see Lachhan Kunwar v. Anant Singh (l) ; Mahabir Pershad 
v. Adhikari Koer (2) ; Ramanugra Narain v. Mahasandur 
Kunwar. (3) 

Sir W. Rattigan^ K.C.t and C. W. Arathoon, for the 
respondent, were not heard. 

The judgment of their Lordships was delivered by 

Sir John Bonser. This is an appeal from a decree of the 
High Court of Calcutta, which reversed a decree of the Second 
Subordinate Judge of Gya. 

The plaintifl (the present respondent) sued to recover certain 
villages which were in the possession of the defendant (the 
present appellant). He claimed under a conveyance made in 
his favour by the heirs of one Sheo Churn, who was entitled (as 
he alleged) to the property under the will of one Ram Dyal, 
subject to the life interest of Ram Dyal’s widow Birj Koer. 

The principal questions argued before their Lordships and 
the Courts below were (l.) whether Sheo Churn was entitled 
to the property as alleged by the plaintifl, and (2.) whether the 
plaintift’s vendors were Sheo Churn’s heirs. 

(i) (1894) L. R. 32 Ind. Ap. (2) (1896) Ind. L. R. 33 Calc. 942, 

946, 948, 949. 

(3) (1873) 12 Beng. L. R. P. C, 433. 


25- 
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As regards the first question, both Courts found that Earn 
Dyal did make on his deathbed an oral disposition of this pro¬ 
perty. under which his grandson Sheo Churn, then an infant of 
tender years, took a vested estate subject to the life interest of 

Birj Koer. It was urged by the appellant’s counsel that the 
evidence was insufficient to establish such a gift, and they 
insisted on the improbability of the testator passing over his 
own daughter in favour of her infant son, and contended that, 
even if the testator intended to benefit Sheo Churn, the gift 
was contingent on his surviving the tenant for life, which he 
did not do; but their Lordships are of opinion that the finding 
of the Lower Courts is fully justified by the evidence, and 
ought to be affirmed. 

On the second question, both Courts agreed in finding that 
the plaintiff’s vendors were proved to be the heirs of Sheo 
Churn ; and, according to the well-known rule of this Board, 
such a finding will not be disturbed unless it can be shewn to 
be clearly erroneous. The appellant’s counsel, however, con¬ 
tended that this finding was not within the rule, because the 
Courts were not quite agreed on the grounds of their decision— 
the Subordinate Judge relying on the oral testimony, whilst 
the High Court based its finding on the documentary evidence. 
But the rule is none the less applicable because the Courts may 
not have taken precisely the same view of the weight to be 
attached to each particular item of evidence. 

A further point, which does not appear to have been e.xpressly 
raised in the Courts below, was pressed on their Lordships. It 
was contended that Mahan Soonder Koer, Sheo Churn’s mother, 
under whom the defendant claims, and who entered into posses¬ 
sion of the property upon her son’s death and enjoyed it until 
her own death, which happened shortly before the institution 
of this suit, acquired an absolute title by adverse possession 
against the heirs of Sheo Churn. 1 heir Lordships are of 
opinion that the possession of Mahan Soonder Koer must be 
referred to her title as heiress of her son, in which capacity she 
would take a life interest, and that no case of adverse possession 
has been established. 

For these reasons their Lordships will humbly advise His 
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Majesty that the appeal ought to be dismissed. Tne appellant 
will pay the respondent’s costs. 


Ram 

Anogra 

NARAIN 

Singh 

V. 

Chowdhry 

Hanuman 

Sahai. 


J. c.* 


Solicitors for appellant; Watkins & Lempriere. 
Solicitors for respondent : Dallintore & Son, 
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THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL. 



Defendant. 


ON* APPEAL FROM THE HIGH COURT IN BENGAL. 


Permanently Settled Estate—Bed of a Public Navigable River—Onus probandi 
as to land being dry in \j^y^E/feet of Thak and Survey Maps made after 
n^Z—Act JX. of 1847, ss. 5, 6. 

Dry lands, locally situate within the appellant’s .permanently settled 
monzahs, and shewn by thak and survey maps to have formed in the years 
1838-1852 the bed of a public navigable river flowing through I the appel¬ 
lant’s property, cannot be assumed to have been day lands in 1793. The 
onus was on the appellant, who alleged that they formed portion of his 
permanently settled estate, to shew that at the time of the permanent 
settlement they were not excluded therefrom as forming the bed of the 
river. 


Thak and survey maps made after 1793 are not in law decisive, in 
the absence of evidence to the contrary, that particular lands were included 
in the permanent settlement. They are admissible and valuable evidence 
of the state of things existing at the time they are made. But assuming 
the lands not to be so included, then Act IX. of 1S47 applies to them, 
and in that case the last survey made under s. 3 of that Act may be 
acted upon, and is to be taken as the starting-point for deciding when the 
next survey is made whether they are within ss. 5, 6. 


Appeal from a decree of the High Court (Aug. 17, 1899) 
affirming a decree of the District Judge of Mymensingh 
(Feb. 27, 1897) which reversed in appeal a decree of the 
Subordinate Judge of the same place (Sept. 17, 1895). 


The suit was brought by the appellant in 1892 for declara- 


*Present : LORD MACNaGHTEN, LORD LINDLEY, Sir ANDREW SCOBLE, 

and Sir John Bonser. 
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tions (l.) that certain land comprised in mouzahs Tarapore 
Jadabdi, Garamara, and Taragunge, which the appellant 
claimed, was reformation on the original sites of his land, which 
had been “ washed away and submerged under water ” ; and 
(2.) that, consequently, the assessment of such land to revenue 
by Government was illegal ; and further claiming (3.) a refund 
of the revenue so illegally assessed, which had teen paid by 
the appellant and his mother and guardian, with (4.) costs, and 
(5.) other relief. He claimed in his plaint to be the owner of 
the said mouzahs as part of a permanently settled taluq, which 
he held as shebait (trustee) of a deity in succession to his 
ancestors. The said settlement was alleged to date from the 
permanent settlement. He also alleged that a portion of 
the lands of the said mouzahs wes washed away long after 
the decennial (permanent) settlement by the current of the 
river Brahmaputra, and part of the lands so diluviated and 
submerged under water afterwards reformed on their originaj 
sites, and a branch of the said river flowed over the remaining 
part of the diluviated lands of the said mouzahs. In that 
state the diluviated lands, together with other lands, were 
thakked and measured and mapped on the occasion of the 
revenue survey as owned and held by the plaintifl’s prede. 
cessors.” He further alleged that “at the time of the revenue 
survey alluded to above, the branch of the river Brahmaputra 
which had flowed over the diluviated lands of those mouzahs 
gradually receded, and its bed silted up and became dry ”; that 
the lands in suit reformed on their original sites, and were held 
by the appellant and his predecessors ; but that in 1881, during 
his minority, the Government survey authorities measured and 
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marked, according to the provisions of Act IX. of 1847, in the 
deara survey map these lands in suit “which were under water, 
and over which the river flowed during the revenue survey, 
and which reformed on their original sites . . . . by the silting 
up of the river,*' as liable to assessment to revenue, and claimed, 
on August 31, 1882, to assess them accordingly as “surplus 
lands of the said mouzahs not embraced by the revenue 
survey,” and that his mother and guardian, “finding no other 
means, took settlements of these lands, creating a maliki 
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talukdari right in her favour with a view to retain possession 
as before.*’ These lands, he alleged, were in fact not surplus 
lands, as the Government maintained, but reformations on 
their original sites within the ambit of the taluqs, &c., and 
were consequently not: liable to further assessment, which he 
therefore sought to set aside. The respondent denied that 
the lands in suit were reformations on sites within the ambit 
of the land settled with the appellant, and pointed to the 
absence of any claim for abatement of rev'enue on the ground 
of diluviation as n'^gativing the allegation of reformation made 
by the appellant. He alleged that at the time of the permanent 
settlement, and of the revenue survey which followed, “the 
deara blocks were covered and entirely enveloped by the deep 
navigable stream of the Brahmaputra; on their appearance 
they were found to be fresh additions and surplus accretions to 
the plaintiff’s estate, and were rightly resumed and assessed 
under Act IX. of 1847 in the year 1882.” And he contended 
that “ the acceptance of a farming settlement by the mother of 
the appellant, after her objection was disallowed by the deara 
authorities, was tantamount to acquiescence on‘her part,” and 
estopped the appellant “from questioning the right of the 
State to resume the lands for assessment ” ; and that the 
appellant’s predecessor had waived any right she may have 
had to dispute the Government title to assess the land in suit, 
which, he insisted, she had acknowledged by her conduct* 
The thak and survey maps of 1852 to 1854 were put in 
evidence, and shewed that at that time the Brahmaputra 
flowed over the land now in dispute; and that the boundaries 
of the villages, as there shewn, fell in part in the river; but 
that the portions covered by the river were separately specified 
in the particulars of area given in these maps. 


The Subordinate Judge held that the Government was not 
entitled to assess the land in dispute to revenue ; and that the 
assessment was illegal on the ground that the appellant’s 
witnesses had proved that the land in dispute was “originally 
terra firma, i.e., before the revenue survey they were asli” 
(originally part of the estate), “and subsequently they were 
washed away and reformed.” 



VOL. XXX.] 


INDIAN APPEALS. 


47 


The District Judge heid that the finding of the Subordinate 

Judge. that at the time of the thakhust and revenue surveys ” 
the land in dispute was “ asli land of these villages." was 
inconsistent with the case of both the parties, which agreed in 
placing the land at that time in the bed of the river. With 
regard to the thakhust and survey maps, which, he said, take 
us as far back as 1852, when these lands, we must now take it, 
were in the bed of the river, * he held that there was no suffi¬ 
cient evidence to shew “ that, previous to 1852, these lands 
were not in the bed of the river," or that the river had altered its 
course since the permanent settlement ; and that there was “ no 
evidence that the bed of the Brahmaputra river was settled as 
part of the estates in question." He said : “ The facts that the 
river passed through some of these estates in 1852, and that 
the area of the water was calculated and the whole shewn in 

the one survey map of the village, are not, as far as I am 
aware, any admission by the defendant that the river was part 
of the'estate. It was shewn together with the estate, and 
the two areas were calculated together, or rather in the same 
map, purely for statistical purposes and for convenience." 
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The High Court in affirming this judgment said : “ The con¬ 
tention before us is that the District Judge has committed an 

error of law in misconstruing the maps and in refusing to give 

them their legal efiect." They referred to the case made by 
the appellant, and said that it was ** not his case that the bed 
of the Brahmaputra river formed part of his permanent estate. 
He makes no such allegation. His case is that the land is land 
of his estate, which was washed away by the river and has 
reformed on its old site. Of this there is no proof at all ; but 
it is common ground that the river downed over this land at the 
time of the survey in 1854, and that the land has since re¬ 
formed. For all we know to the contrary, the river may never 
have changed its course in this particular locality prior to 
1854." With regard to the thakbust and survey maps, which, 
it was contended, furnished “ in themselves sufficient proof of 
the plaintiff's case,” they said : " The judge has not refused to 
accept the maps as evidence, nor has he omitted to take into 
consideration the circumstances referred to ; but he says the 
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statements in the map do not amount to an admission by the 
Government that the river bed is part of the estate, and the 
circumstances are not sufficient in his judgment to prove that 
it was. In so dealing with them we cannot say that the judge 
has committed an error of law. He is certainly right in saying 
that there is no admission on the part of the Government of the 
fact which it was necessary for the plaintiff to prove. The maps 
may be evidence against the Government to the same extent 
that they would be evidence against the proprietor of an 
adjoining estate.’* And they concluded by saying, Unless 
we are prepared to hold that these maos are in themselves 
sufficient to prove the plaintiff’s case, the appeal must fail. 
We are not prepared to hold that, and we dismiss the appeal 
with costs.” 

Si> W. Rattigan, K.C.^ and C. W. Arathoon^ for the 
appellant, contended that the decrees of the High Court and 
the District Judge were wrong, and that the decree of the 
Subordinate Judge should be restored. The deara survey 
authorities in conducting the thakbust and revenue survey 
proceedings, and in demarcating this portion of the river as 
part of the app-^llant’s mehal, must have satisfied themselves 
that it was included in the permanently settled estate. The 
whole area of land within the thakbust and survey maps was 
included as forming the land of a permanently settled estate, 
whether that land was dry land or land covered with water. 
The presumption was in favour of the appellant that the bed 
of the river was permanently settled. The boundary lines of 
his mouzahs as given in the maps, and their areas also, having 
distinctly covered the site of the lands in suit, over part of 
which the river was running in 1852, it was for the respondent 
to have proved to the contrary. Otherwise the maps operated 
as an admission by the Government that the site in suit was 
part of the permanently settled estates, although it was under 
the flowing water of the river at the time. There was no 
sufficient evidence that any lands had been added to the estate, 
as it was depicted in the survey map, within the meaning of 
s. 6 of Act IX. of 1847. 
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The cases of Dewan Ramjewan Sin^h w Collector of Sha- J-C. 

hahad (l) and Ram Jewun Singh v. Collector of Shahabad (2) ,902 

were referred to. [Lord Macnaghten referred to Secretary of w- 

State for India \\ Sriinati Fahamidnnnissa Begum. ( 3 )] 

regard to rules for the preparation of maps, see Satco^vri Ghosh BaL“do2r 

Mondal V. Secretary of State for India (4) ; and as to their effect 

and force as evidence, se- Sunderi Dassya v. Jogobundhu 

Sootar (5) ; as to the inference to be drawn as to the position of 

the boundaries, it IS suffici^-nt to produce the map immediately 

preceding the state of things to be proved. It was contended 

that the map sh^'wed that the Government was not entitled to 
assess the land in suit. 

Phillips^ for the respondent, contended that under s. 584 of 
the Civil Procedure Code the District Judge’s decree was 
final, for it was not open to any of the objections therein 
specified. The appellant had failed to make any case for 
relief even if that judgment were set aside. He had failed to 
shew that the land in suit had be»n reformed on any land of 
his. There was nothing to shew that th“ lands in suit had 
b-en permanently settled with the appellant. None of the 
maps shew it. The case in 22 Calc. 252 has no bearing on 
the qu-stion whether the maps shew that this land was 
included in the appellant’s permanently settled estate : see on 
that point s, 83 of Act I, of 1872. 

Sir W. Rattigan, K.C., replied. 

The judgment of their Lordships was delivered by 

Lord LINDLEY. The question which th^ir Lordships have 
to decide in this appeal is wh'^lher certain pieces of land, which 
were in the year 1881 assessed with Government revenue as 
fresh additions and surplus accretions to the appellant’s taluq 
(estate) under the provisions of Act IX. of 1847, were or were 
not lands which were included in his permanently settled 
estate. This estate included four mouzahs—Tarapore, Jadabdi 
Garamara, and Taragunge. 

G) (1872) 18 Snth. W. R, 64. (3) (1889) L. R. 17 Ind. Ap, 40. 

(2) (1873) 19 Suth. W. R. 127. (4) (1894) Ind. L, R. 22 Calc. 252, 257. 

(s):(i888 ) Ind. L. R. 16 Calc. 186. 188. 


1902 
Z>ec. 13, 


VoL. XXX. 


E 



50 


INDIAN APPEALS. 


[L. R. 


j.c. 

1902 

Maharaja 
Jagadindra 
Nath Roy 
Bahadoor 

V. 

Secretary 

OF 

STATE FOR 

India 

IN Council. 


The Brahmaputra, which is a public navigable river, ran 
through th^se mouzahs. The bed of the river presumably was 
and is Government property. The bed is not the property of 
the appellant, and was not the property of his predecessors in 
title in 1793. Where the river then flowed is not shewn by 
the evidence in these proceedings ; but there is evidence to 
shew that in 1838 it was in the same situation as in 1851 and 
1853. After that time, and b«‘fore 1881, the river had shifted 
its course, and its former bed had become dry land, and it 
has so remained. This dry land is the land in dispute. Locally 
it is situate in the appellant’s mouzahs. 

In the year 1881 the deara survey authorities, on behalf of 
the Government, purporting to act in accordance with the 
provisions of .\ct IX. of 1847, surveyed and marked out the 
pieces of land in question as surplus accretions and additions 
to the appellant’s said four villages, and assessed the same 
accordingly. The appellant was then a minor under tlie 
guardianship of his mother, who disputed the assessment on 
the ground that the aforesaid mouzahs were included in the 
permanent settlement of 1793, and that the lands in question 
were part of them. The assessment authorities however 
considered that the lands in question were new accretions to 
these mouzahs, and as such were properly assessable under 
s. 6 of the Act of 1847; and they assessed them accord¬ 
ingly. The appellant's mother did not contest the matter 
further, but accepted a settlement of these lands for twelve 
years, which expired in 1893. In the Courts below it was 
contended that the appellant was precluded by these proceed¬ 
ings and by lapse of time from disputing the validity of the 
assessment so made; but this contention did not prevail, and 
was not renewed before this Board. It will not, therefore, be 
further alluded to. 

The appellant, having come of age, instituted the present 
suit on October 24, 1892, for the purpose of having it declared 
that the assessment of 1881 was illegal, and for a return of the 

assessments paid under it. 

The Secretary of State filed an answer to the plaint, and 

stated that, both at the period of the permanentisettlement 
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and the revenue survey that followed, the deara blocks were 

‘he deep navigable stream 
of the Brahmaputra, and on their appearance they were proved 

to be fresh additions and surplus accretions to the plaintifl’s 
estate. 
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Si.x issues were settled, but the only one now of any import¬ 
ance is the third issue, which runs as follows : “ Is it true that 
the disputed lands are the reformed lands appertaining to the 
permanently settled taluq of the plaintifl, or are they fresh 

additions or surplus accretions to the taluq as contended on 
behalf of Government ? ” 
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A local inquiry was directed, and a Commissioner (Amin) was 
appointed to conduct it and to report the result. The thak and 

survey maps of 1851-53 and of 1881 were before him ; he took 

evidence, and examined the locality and made a map and report 
This map shews that the lands in question were dry in 1881 
and since, but that they formed the hed of the river Brahma¬ 
putra in 1851-53, and that in those years the river flowed 
through the appellant’s property, and that this properly was 
included in the permanent settlement of 1793. Further, the 
Amin ascertained and gave the acreage of this property’, and 
included the bed of the river in that acreage. He did not 
however, find where the river was, nor how the bed of the river 

was dealt with, when the permanent settlement was fixed in 
1793. 


Upon this map and report the Court of first instance decided 
the above issue in favour of the appellant, and ordered Rs. 1,218 
to be refunded to him. The District Judge reversed this 
decision, and dismissed the appellant’s suit with costs. The 
appellant then appealed to the High Court; and that Court, 
although difiering from the District Judge on some points, held 
that he had not committed any error in law affecting the third 
issue, and the appellant’s appeal was dismissed accordingly. 
The appellant then applied to the High Court for leave to 
appeal to His Majesty in Council, and such leave was granted 
on the ground that “the question involved appears to be one 
of very general importance, namely, as to the true effect of the 
survey maps having regard to ss, 5 and 6 of Act IX. of 1847.” 

E 2 


9 



52 


INDIAN APPEALS. 


[L. R. 


J. C. 

1902 

Maharaja 
Jagadindra 
Nath Roy 
Bahadoor 

p» 

Secretary 

OF 

STATE FOR 

India 

IN Council 


This appeal has accordingly been brought and argued. The 
only questions of law which arise are the construction of s. 6 of 
Act IX. of 1847, and the legal effect of that section when applied 
to the facts of the present case. 

It has already been decided by this Board, and it is plain from 
the language of the Act of 1847, that the Act has no application 
to lands included in the permanent settlement of 1793, and 
the assessment of which lands was then fixed for ever. No 


new assessments of such lands can be lawfully made: see 
Secretary of State for India in Council v. Srimati Fahami- 
dunnissa Begum, (l) In that case the lands in dispute were 
dry in 1793 ; they afterwards became submerged, and then 
again became dry. It was held that they ought not to have been 


reassessed. 


In every case the question what lands were included in the 
permanent settlement is a question of fact and not of law. 
This question may or may not be satisfactorily proved by sub¬ 
sequent survey maps. The onus of proving that any particular 
lands were included in the permanent settlement of 1793, in 
other words, the onus of proving that the Government revenue 
then fixed was assessed upon any particular lands, is clearly on 
those who affirm that such was the case. But their Lordships 
are not prepared to say as a matter of law that the appellant’s 
counsel were right in contending that the burden of proof was 
shifted on to the respondent by the thak and survey maps of 
1851-53, and that those maps ought to have been held sufficient 
proof that what was part of the bed of the Brahmaputra in 
those years was included in the permanent settlement of 1793. 
The Brahmaputra was then, as it is now, a public navigable 
river, and if the lands in question were then part of its bed, as 
they were in 1851 and apparently also in 1838, it is difficult to 
suppose, and it ought not to be assumed, that those lands were 
included in the lands permanently assessed in 1793. No Court 
can properly act on the assumption that in 1793 a state of 
things existed different from what appears from any evidence 
before the Court. Their Lordships are, therefore, of opinion 
that the District Judge did not commit any error of law in 


(1) L. R. 17 Ind. Ap. 40. 
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dismissing the appellant’s suit, and that the High Court were 

right in dismissing the appeal from his decision. 

Their Lordships were, however, referred by counsel to numer¬ 
ous authorities on the effect of thak and survey maps and of the 
application of the Act IX. of 1847 to them ; and. having regard 
to the grounds on which leave to appeal was given in this case, 
their Lordships will express their views on the principles appli¬ 
cable to these points so far as they arise in the present appeal. 

Maps and surveys made in India for revenue purposes are 
official documents prepared by competent persons, and with 
such publicity and notice to persons interested as to be admis¬ 
sible and valuable evidence of the state of things at the time 
they are made. They are not conclusive, and may be shewn to 
be wrong ; but in the absence of evidence to the contrary they 
may be properly judicially received in evidence as correct when 
made. This is in accordance with the cas-s reported in Ind. 
L. R, 22 Calc. 252; Ind. L. R. 16 Calc. 186: Ind. L. R. 
11 Calc. 784; IS Sutb. W. R, 64 ; and 19 Suth. W. R. 127. 
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.Assuming lands not to be within the permanent settlement 
of 1793, then their Lordships agree with the contention of the 
appellant’s counsel that the last survey made under s. 3 of the 
Act IX. of 1847 is to be taken as the starting-point for deciding, 
when the next survey is made, whether lands are within ss. 5 
and 6 of that Act. But when the question arises whether lands 
shewn on a particular thak or survey map made since 1793 
were or were not included in the lands charged with the assess¬ 
ment permanently fixed in 1793, the inquiry is at once enlarged, 
and it would not be right in point of law to direct the judge of 
first instance that he ought in all cases to act on the last thak 
or survey map, and to treat it as decisive in the absence of 
evidence to the contrary. In Sarat Sundat'i Dabi and Others 
V. Secretary of State for India in Council (l) it is not clear 
whether the reformed lands were or were not assessed when 
the permanent settlement was fixed ; but if they were, the case 
went too far and is not consistent with the case in L. R. 
17 Ind. Ap. 40. Indeed, it was distinctly disapproved in India 
in Ind. L. R. 14 Calc. 67 (see p. 92), and afterwards affirmed 


(i) Ind. L. K, II Calc. 784. 
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in L. R. 17 Ind. Ap. 40. In the case reported in Ind. L. R. 
22 Calc. 252, the question was sent back for further inquiry ; 
and in the case before their Lordships the same course might 
have been taken. But no error in point of law was committed 
in deciding on the evidence as it stood; and on that evidence 
the decision of the District Judge was right. It certainly 
cannot be assumed that the lands in question were dry land in 
1793, or that the land forming the bed of a public navigable 
river was included in the assessment then permanently fixed. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed. 

The appellant must pay the costs. 


Solicitors for appellant : T. L. Wilson & Co. 
Solicitor for respondent : Solicitot', India Office. 
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NIDHA SAH AND Another.Defendants ; 

AND 

MURLI DHAR and Others ..... Plaintiffs. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 


Mortgage for a fixed Term — Mortgagor's Right to Eject — Mortgagee's Right to 

Damages for Breach of Contract . 

Heldyiti^K. the plaintifis, who had granted the land in suit to the 
defendants for a fixed terni free of rent in consideration of past and 
present advances made to them, were entitled to eject at the expiration of 
the term, notwithstanding that other lands had been included in the 
grant of which the plaintiffs failed to give possession, and inconsequence 
the defendants had been unable to recoup themselves the money advanced. 
The right to eject was absolute, unless controlled by some stipulation, 
express or implied, in the deed of grant. 

Appeal from a decree of the Judicial Commissioner (April 14, 
1896) affirming a decree of the Subordinate Judge of Bahraich 
(Oct. 25, 1893). 

• Present '. LORD MaCNAGHTEN, LORD LINDLEY, SIR ANDREW SCOBLE, SIR 

Arthur Wilson, and sir John Bonser. 
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The suit was brought by the plaintiffs, as representatives of 
one Indarjit Lai, deceased, to recover from the defendant, now 
represented by the appellants, the villages of Ilarka Dewasiapur 
at the expiration of fourteen years, for which period they had 
been granted to him as security for his debt by a deed called 
a mortgage and dated July 10. 1876, which is explained and 
sufficiently set out in their Lordships* judgment. The defend¬ 
ant pleaded that the mortgagor had misrepresented the nature 
of his interest in some of the villages, and had wrongly 
deprived him of possession of others. He said that the mort¬ 
gagor had taken possession of two of the villages, and that 
others had been recovered from him by persons of whose claim 
he had no notice under the mortgage agreement. Both Courts 
found that this defence was true in fact but worthless in law, 
and that the defendant was bound to give up the villages 
unconditionally at the end of his term, being left to a suit for 
damages in respect of the wrongful acts complained of. 

The Subordinate Judge’s judgment was as follows :— 

The mortgagors sons were to retain Harrajpur-asli and 
Chandidaspur, paying the Government revenue only to defend¬ 
ant. Defendant was to hold definitely for fourteen years, and 
after that mortgagor was to take up possession without any 
accounts of the money entered in the deed, or of the profits 
enjoyed by the mortgagee. Mortgagor was to be responsible 
for claims by third persons, excepting the claims of the previous 
mortgagees mentioned. So far the conditions were clear and 
straightforward. But there is no mention in this deed that 
the mortgagor was to retain Dewasiapur and to recover 
Mohammadpur after two and a half years. 

“ There is no mention of mortgagor’s life tenure of Bilnapara, 
nor of his interest in Dikauli Patti Ratan Singh and Aghapur 
Badainpur as merely that of a mere mortgagee. All these 
villages are described as mortgagor’s proprietary villages. The 
document appears to have been carefully framed, and the 
omission to give a true description of the mortgagor’s tenure 
of the last three villages cannot be overlooked. Perhaps 
defendant knew that Deokali Patti Ali Hamid was a mort¬ 
gage tenure, but there is no evidence of defendant’s previous 
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knowledge of the mortgagor’s tenure in villages Bilnapara and 

Dikauli Ratan Singh and Aghapur Badainpur. It is true the 

Judicial Commissioner in two suits between the parties held 

it ‘proper ’ to presume that defendant knew that Bilnapara 

was a life tenure ; and that he would not believe defendant’s 

assertion that he did not know that Indarjit’s tenure of 

Aghapur Badainpur was that of a mere mortgagee. But, in 

my humble opinion, plaintiffs were estopped from proving 

defendant’s previous knowledge of these tenures after the 

express declaration in the deed, dated 10th July, 1876, that 

all these villages were the proprietary villages of Indarjit, 

thus inducing defendant to believe in that tenure and acting 

♦ 

on that belief. But in respect of Dewasiapur and Moham- 
madpur, plaintiffs have not proved any subsequent agreement, 
and it is admitted that such agreement was held invalid. The 
more I read the document and the subsequent litigation, the 
more I am inclined to think that plaintiffs have not dealt 
honestly with defendant. 


As a fact defendant has never had possession of Dewasiapur, 
and plaintiffs’father took possession of Mohammadpur in Rabi 
1286 Fasli, and defendant has not had it for eleven and a half 
years of the stipulated period of fourteen years. Plaintiff’s 
father, Indarjit, the original mortgagor, dying, the Muafi 
Bilnapara was resumed by the grantor in 1290 Fasli, and 
defendant has not had it for eight years of the stipulated 
period. The proprietors of Patti Dikauli Ratan Singh redeemed 
the mortgage of that Patti in 1290 Fasli, and defendant has 
not had it for eight years of the stipulated period. Similarly 
they redeemed Aghapur Badainpur in 1293 Fasli, and defend¬ 
ant has not had it for five years of the stipulated period. That 
there was a subsequent agreement a month after the mortgage 
in respect of Dewasiapur and Mohammadpur is not now 
denied ; but when defendant sued for arrears of rent of those 
villages, plaintiffs opposed the claim, even asserting that the 
mortgage had never taken effect. The agreement is not before 
me, and I can only hold, on the deed dated 10th July, 1876, 
that plaintiffs have retained the villages without right to do so. 
The decisions in the rent suits are not binding ; they only shew 
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that defendant failed to realize rents from plaintiffs-in one 
case because it was held that Dewasiapur had been given for 
marntenance, and in the other because the agreement was 
nadm.ss.ble ,n evidence. Defendant is to blame for not trying 
to recover these two villages in the Civil Court, and this 
omission on his part must go against him.” 


He then held that under the mortgage deed the plaintiffs 
were entitled to get back the land at the end of the fourteen 
years, and that the defendants* only remedy was by suits 

within the period of limitation. He found that the defendants 

had paid off all the mortgages except one for Rs. 250 due to 
Moti Ram in respect of Chak Mirpur. He also found that the 

mesne profits for the two years since 1297 Fasli amounted to 
Rs. 1,930 11a. 6p. 


In the result of this judgment he decreed in favour of the 
plaintiffs for redemption and possession of the villages, and for 
Rs. 2.180 11a. ep. in cash. “ Bearing in mind how dishonestly 
plaintiffs have dealt with defendants, I allow no costs to 
plaintiffs, and direct that each party will bear his own costs.” 


The Appellate Court accepted the findings of fact just quoted, 
and upon the question of law concluded as follows :_ 


But even if it be conceded that the appellants are not 
barred by the rule of res judicata from raising the question in 
the present suit, whether they or their predecessor in title, the 
mortgagee, have, or has, been prevented from realizing the 
mortgage money in full from the mortgaged property, by 
being deprived of part of the security, still the appellants have 
no answer to the respondents’ claim, unless they can shew 
that they are entitled to make up the deficiency by retaining 
possession of the rest of the security beyond the fourteen years. 
And this they cannot shew, because there is no such provision 
in the mortgage deed, nor is any such provision annexed to or 
imported into the contract by the law.” 


Mayne, for the appellants, contended that this view of the 
law was erroneous. The respondents by their wrongful acts 
had deprived the appellants of the benefit of the contract of 
mortgage on which they sued. They had no right, therefore, 
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to enforce against them its burdens. It is a case of a mort¬ 
gagor having misrepresented the nature of his interest in some 
of the mortgaged properties, and having also wrongfully 
deprived the mortgagee of the possession of other of those 
properties. The contention is that a mortgagee when sued 
for redemption may plead those circumstances as a defence. 
The whole object of the transaction was to form a fund 
wherewith the mortgagee may in a given time repay himself 
the moneys he had advanced. The mortgagor had prevented 
its formation, and the mortgagee had not been repaid, but 
nevertheless the mortgagor claimed reconveyance of the pro¬ 
perties of which possession had been given : See Act IX. of 
1872, s. 67; Forbes v. Ameeroonissa Begum (1) and Shah 
Mitkhun Lall v. Sree Kishen Singh. (2) 


*902 The following judgment was delivered by 

Dec. 3. 

- Sir John Bonser. On July 10, 1876, one Indarjit Lai, 

representing himself to have absolute proprietary rights in 
certain villages, executed an instrument purporting to be a 
mortgage of them with possession to one Ishri Sah “ for a 
period of fourteen years from 1284 Fasli to 1297 Fasli,” by 
which it was provided that on the expiration of the term the 
mortgagor “ shall come in possession of the mortgaged villages 
without settlement of accounts .... that on the expiration 
of the term .... the mortgagee shall have no power whatever 
in respect of the said estate .... and after the expiration of 
the term this mortgage deed .... shall be returned to the 
mortgagor without his accounting for (paying) the mortgage 
money secured under this document.” 

This instrument, though it is called a mortgage, and though 
it will be convenient to follow the nomenclature used in the 
document itself and in the pleadings and judgments in the 
Courts below, is not a mortgage in any proper sense of 
the word. It is not a security for the payment of any money 
or for the performance of any engagement. No accounts were 
to be rendered or required. There was no provision for redemp- 

(1) (i86s) *0 Moore’s Ind.Ap. Ca. (2)(i868)i2 Moore’s Ind. Ap. Ca. 
340. 347 . 356. IS 7 . 186. 
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tion expressed or implied. It was simply a grant of land for a 
fixed term free of rent in consideration of a sum made out of 
past and present advances. 

It appears that the so-called mortgagor had not absolute 
proprietary rights in all the villages, and that the mortgagee 
did not get the full benefit purported to be given him by the 
mortgage. 

At the expiration of the fourteen years the representatives of 
the original mortgagee refused to give up possession of sucli of 

the mortgaged property as the mortgagee had been able to get 
possession of on the ground that, owing to the misrepresen¬ 
tations of the mortgagor, they had been unable to recoup them¬ 
selves the money they had advanced, and they claimed the right 
to hold the property until they had so recouped themselves. 

The respondents, who are the representatives of the mort¬ 
gagor, then brought the action out of which this appeal arises 
to recover the property. 

The Subordinate Judge made a decree in favour of the 
plaintiffs, but deprived them of costs on the ground that the 
mortgagor had not “dealt honestly " with the mortgagee, 
and that decree was affirmed by the Court of the Judicial 
Commissioner of Oudh. 

It was contended before their Lordships that the mortgagor, 
having broken his part of the contract by failing to give the 
mortgagee possession of the entirety of the premises comprised 
in the mortgage, ought not to be allowed to enforce the contract 
as against the mortgagee; but the answer to this contention 
appears to their Lordships to be that the plaintiffs are not 
seeking to enforce the contract; they rely on their proprietary 
right, and it is for the appellant to shew some stipulation, either 
express or implied, in the mortgage deed which deprives the 
plaintiffs of the right to recover possession. This the appellant 
cannot do, and their Lordships wdll therefore humbly advise 
His Majesty that the appeal be dismissed. As there was no 
appearance by the respondents, it will not be necessary to 
make any order as to costs. 

Solicitors for appellants : Young, Jackson, Beard & King, 

10 
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HIS HIGHNESS THE GAEKWAR OF I 
BARODA AND Another. j 


Defendants; 


AND 


GANDHI KACHRABHAI KASTURCHAND. Plaintiff. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Railway constructed under Indian Railway Act, 1890 —Abuse of Statutory 
Powers—Right of Suit for Damages and Injunction, 


In a suit brought with the consent of the Governor-General in Council 
against the Gaekwar of Baroda. and also against the operating railway for 
damages and injunction for negligent construction of a railway authorized 
by Indian Railway Act, 1890, whereby the respondent’s lands had been 
flooded with water:— 

Held, that, as the statutory authority had been abused or exceeded, 
the remedy was rightly enforced by suit, and not by a proceeding for 
compensation under the statute so transgressed. 

The injunction should be in general terms, restraining the defendants 
from flooding, and should not direct the execution of specified works. 

Appeal from a decree of the High Court (Feb. 12, 1900) 
affirming with some modification as to the amount of damages 
a decree of the Sub-Judge of Ahmedabad (April 17, 1899). 

The suit was one claiming damages for injury alleged to have 
been caused in the years 1894, 1895, and 1896 to the respondent’s 
fields, situate at or near the village of Kokta under Viramgaum, 
by the negligence of the appellants in the construction and 
working of a railway called or known as the Viramgaum 
Mehsana Railway, and for an injunction to compel the appel¬ 
lants to remove such of the obstructions raised on their behalf 
on the said railway line as caused damage to the respondent, 
and to make arrangements so as to make the rain water in the 
monsoon pass to the west as it formerly did, so as to prevent 
the water of the villages in the Kadi Pragna of His Highness, 
the first appellant, coming into the respondent’s fields. 

The respondent claimed Rs. 29,050 as damages. 

•Present '. LORD MaCNAGHTEN. LORD LiNDLEY, SIR ARTHUR WILSON 
and Sir John Bonser. 
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The appellants pleacled-(l.) That if the respondent had 
suflered any damage he should have proceeded in accordance 
W. h the provisions of the Indian Railway Act, 1890 . and 
not otherwise, and that the said suit was not maintainable. 

That under the provisions of s. 10 of the said Act the 

respondent was debarred from bringing his said suit. (3) That 

rf the respondent had suffered any damage, such damage could 
have been foreseen, and should have been assessed under the 
provisions of s. 10 of the said Act and the Land Acquisition 
Act, 1870. (4.) That any damage was caused by the heavy 
rainfall, and that, such rainfall being due to the act of God, the 
defendants were not liable. (5.) That the respondent’s suit 
was barred by the Indian Easements Act, 1882. (6.) That the 
line of railway having been constructed with all such accom¬ 
modation works as in the opinion of the Governor-General in 
Council were necessary and sufficient under the provisions of 
the said Indian Railway Act, 1890, s. 11, the Court had no 
jurisdiction to grant an injunction or pass a decree as claimed 
by the respondent. 


The Subordinate Judge found that the damage had been 
caused to the respondent by the negligent and careless con¬ 
struction and management of the portion of the railway line 
which passes near Kokta aforesaid, and by the burrow pits 
that had been made to supply earth for the embankment 
having been permitted to become channels through which the 
water flowed southwards ; and held that the respondent was 
not debarred by any provisions of the said Acts from main¬ 
taining his suit, and gave judgment for the respondent for 
Rs. 17,507 6a. 8p., and costs in proportion. He ordered that 
the appellants should, within six months from that day, raise a 
construction on their line to the north of Kokta, that is to say 
near Dabhla, Kariala, and Borka, so that the water which 
came or collected near Kariala and Dabhla might cross the 
railway line from below and pass on to Bhadana in the west ' 
and that they should make the necessary arrangements to 
prevent the water from going towards Kokta through the 

gutters, side cuttings (garnalas) and trenches (nalas) of the 
railway. 
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The High Court affirmed this finding and decree, but substi¬ 
tuted as damages Rs. 12,132 for Rs. 17,507, 

Balfour Browne^ K.C.^ and Mayne, for the first appellant, the 
Gaekwar, contended that the respondent had no right of action. 
The damages complained of were caused, if at ail, by the exercise 
of statutory powers granted by the Indian Railway Act, 1890. 
That Act provided the mode in which compensation should be 
made. The respondent could and ought to have taken pro¬ 
ceedings under s. 10 or s. 12 of that Act—namely, IX. of 1890. 
It was contended that that was his only remedy. 

JardinCi K.C., and Kenyon S. Parker^ for the respondent, 
were not heard. 

The judgment of their Lordships was delivered by 

Lord MacnaghteN. The respondent, who was plaintift in 
the suit, is the owner of lands in the village of Kokta and its 
neighbourhood. He complained that since the making of the 
Mehsana-Viramgaum Railway his lands had been flooded in 
the rainy season. The railway, which was constructed by the 
Gaekwar of Baroda, was finished in 1891. Ever since it has 
been under the control and management of the Bombay, 
Baroda and Central India Railway Company, by whom it is 
still worked. The respondent brought his suit against the 
Gaekwar with the consent of the Governor-General in Council, 
as required by s. 433 of the Civil Procedure Code, and also 
against the railway company. His case was that the mischief 
of which he complained was occasioned by the negligent 
manner in which the works of the railway had been constructed 
and maintained. He claimed damages and an injunction. 

The Subordinate Judge of Ahmedabad and the High Court 
of Judicature at Bombay both found in favour of the respond¬ 
ent on the question of negligence, and concurred in awarding 
damages and an injunction, though the damages assessed by 
the Subordinate Judge were reduced in amount by the High 
Court. Both defendants appealed to His ^lajesty. But the 
railway company did not lodge a case or appear by counsel to 
support their appeal. 
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The concurrent finding of the two Courts was hardly dis¬ 
puted before this Board. The negligence proved appears to 
have been of a very gross character. Before the railway was 
made the surface water of a district four miles distant from 
Kokta, which was abundant in the rainy season, used to pass 
away to the westward without coming near the respondent’s 
lands. The railway, which there runs north and south, was 
constructed on an embankment. The embankment was 
designed with so little skill that no proper provision was made 
for the passage of the surface water. The greater part of it, 
being obstructed by the embankment, fiowed down by the east 
side of the line and drowned the respondent’s lands. The 
mischief was increased by the fact that a series of excavations 
or burrow pits, as they are called, from which earth had been 
taken to form the embankment, were turned into a continuous 
channel by the action of the water washing away the barriers 
left between them. A similar thing happened on the other 
side of the railway, and some of the water that did pass 
through the embankment ran down a channel formed on the 
western side of the line, and also found its way on to the 
respondent’s lands. 

The railway was constructed under the Indian Railway Act, 
1890, and is subject to the provisions of that Act. 

The Act of 1890 provides that a suit shall not lie to recover 
compensation for damage caused by the exercise of the powers 
thereby conferred, but that the amount of such compensation 
shall be determined in accordance with the provisions of the 
Land Acquisition Act, 1870. It also provides that the Governor- 
General in Council is to determine in case of difference what 
accommodation works are required for the convenience of 
adjoining owners. 

In these circumstances their Lordships were much surprised 
to hear the arguments addressed to them at the bar. The 
leading counsel who appeared for the Gaekwar contended, first, 
that inasmuch as the Act of 1890 authorized the undertakers 
to construct all necessary embankments, this embankment, as 
constructed, was an authorized work, and that the statutory 
authority conferred by the Act of 1890 (though in fact no 
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statutory authority was required by the Gaekwar for the con¬ 
struction of an embankment on his own land) actually pro¬ 
tected the Gaekwar from any claims connected with or arising 
out of negligent or defective construction. In the second 
place he contended that, although the statutory authority of 

the Act of 1890 might have been abused or exxeeded, no suit 

would lie, and that the respondent’s only remedy was by pro¬ 
ceeding for compensation under the Land Acquisition Act, 
1870. And, lastly, he gravely argued that what the respondent 
really required in order to protect himself from the mischief 
caused by the negligence of the appellants was some additional 
accommodation works, or something in the nature of accommo¬ 
dation works, which it was the respondent’s business to d-fin- 
and submit for the approval of the Governor-General in Council. 

It would be simply a waste of time to deal seriously with 
such contentions as these. It has been determined over and 
over again that if a person, or a body of persons, having 
statutory authority for the construction of works (whether 
those works are for the benefit of the public, or for the benefit 
of the undertakers, or, as in the case of a railway, partly for 
the benefit of the undertakers and partly for the good of the 
public) exceeds or abuses the powers conferred by the Legisla 
ture, the remedy of a person injured in consequence is by 

action or suit, and not by a proceeding for compensation under 

the statute which has been so transgressed. Powers of this 
sort are to be exercised with ordinary care and skill and with 
some regard to the property and rights of others. They are 
granted on the condition sometimes expressed and sometimes 
understood-expressed in the Act of 1890, but if not expressed 
always understood-that the undertakers “ shall do as little 

damage as possible” in the exercise of their statutory 
powers. ( 1 ) 


Their Lordships are, therefore, of opinion that the appeal 


{i) Lawrence v. Great Northern 
Ry» Co.y (1851) i 6 Q. B. 643 i Broad- 
bent V. Imperial Gas Co.., (1857) 
7 D, M. & G. 436, 456 ; Bagnall v. 
London attd North IVesiern By. Co.y 


(1861) 7 a & N. 423; , a & C. 
544 : Bicket v. Metropolitan By. Co. 
(1867) L. R, 2 H. L. 175, 202 : Geddis 
V. Proprietors of the Bonn Reservoir, 
(1878) 3 App. Cas. 430, 455. 



VOL. XXX.] 


INDIAN appeals. 


defendants f.o„ dood.n. the Indf JrThe ^pTn^nt ^ 
causmg or permitting them to be flooded by the works o ’the 

the Railway. It would be inconvenient if 

the Court were to direct the execution of specified works which 

t has no power to supervise, which might not be approved by 

authority, and which, after all, might not effect 
ine object in view. 

Their Lordships will, therefore, humbly advise His Majesty 

that with th.s variation the order appealed from should be 

affirmed and the appeal dismissed. As regards costs, the order 
Will be against both the appellants. 


J. c. 

1903 

His 

Highness 

The 

Gaekwar 

OF Baroda 

V. 

Gandhi 

Kachra 

bhai 

Kastur- 

chand. 


Solicitors for appellants ; Dollman & Pritchard. 
Solicitors for respondent : Holman, Birdwood & Co. 
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J C.* baNARSI PARSHAD.Defendant; 

I9°3 AND 

Feb> 6 ; RAM NARAIN AND OTHERS.PLAINTIFFS. 

March 25. 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Mortgagee in Possession—Liability to account — Construction. 

Held, that on the true construction of a mortgage deed the mortgagee 
in possession was only responsible for such sums as were actually received 
by him or on his behalf, or might have been so received but for bis own 
wilful neglect or fault. He cannot be fixed with responsibility not con* 
templated by the pleadings for the rent-roll in the jamabandi, whether 
actually realized or not, by inference drawn from obscure expressions in 
the deed. 

A PPEAL from a decree of the High Court (Nov. 23, 1899) 
reversing a decree of the District Judge of Bareilly (March 29, 
1897) which reversed a decree of the Subordinate Judge of the 
same place (June 11, 1896). 

The plaintiffs alleged that on September 8, 1884, they 
borrowed from the defendant Rs. 2,551, and executed, in his 
favour, a mortgage of certain villages and a house for a term 
of seven years, with an extension of five years if so agreed, 
and gave the defendant possession accordingly ; that it was 
stipulated in the mortgage deed that the income of the 
mortgaged villages should be collected according to the rent- 
roll, and that from this source the mortgagee should pay 
(1.) the Government revenue ; (2.) a sum of Rs. 800 a year to 
himself, as interest and for the expenses of the mortgaged 
villages; and (3.) should pay the balance to certain native 
bankers to whom the mortgagors were indebted. They further 
alleged that the entire mortgage money had been paid oft in 
the first year of the mortgage, and that they were entitled to 
redeem without further payment. 

They prayed for the following reliefs : that they should be 

• Present : LORD MACNAGHTEN, LORD LiNDLEY, SiR ANDREW SCOBLE, 
SIR ARTHUR WILSON, and SIR JOHN BONSER. 
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declared to be entitled to redeem the mortgaged villages with¬ 
out paying the mortgage money ; that the defendant should be 
ordered to render accounts to the plaintiffs of the receipts and 
disbursements of the mortgaged villages from the date of his 
possession to the date of the plaint ; that the defendant should 
be ordered to reconvey the mortgaged property to the plaintiffs, 
and put them in possession thereof on a date to be fixed by the 
Court. 
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The Subordinate Judge held that under the construction of 
the deed the mortgagee was liable, not merely for actual collec¬ 
tions, but for sums shewn in the gross rent-roll of the villages, 
and that accordingly nothing was due to him. The District 
judge dismissed the suit, deciding that the mortgagee was 
holding under an unexpired term, and that no notice of redemp¬ 
tion had been given ; further, that he had not accepted the 
onerous conditions as to gross rent-roll imputed to him. The 
High Court upheld the judgment of the First Court. Under 
the construction of the mortgage deed, the mortgagee is respon¬ 
sible for the rents of the tenants as they are to be found in the 
jamabandi. He cannot cover himself by denying that he had 
actually collected the whole amount. He was bound to give 
the mortgagors credit for the gross rents as they appear in the 
jamabandi. Upon this construction of the deed it is ePar 
from the judgment of the Court of first instance that the 
mortgagee had long ago paid himself, and it does not lie in his 
mouth to claim the advantage of notice of redemption. 


/?oss, for the appellant, contended in the first place that 
the suit was premature, inasmuch as at its date the additional 
five years of the term allowed had not expired ; and under 
the terms of the deed the respondents were not entitled to 
redeem except on payment of the mortgage money, and on 
giving notice of their intention to redeem before suing for 
that purpose. The High Court was wrong in adopting the 
construction that under the deed the mortgagee was liable to 
account for all rents as specified in the rent-roll, without regard 
to sums actually or constructively received. Such a con¬ 
struction was unreasonable, and ought not to be resorted to 
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unless the words used plainly required it. On the true con¬ 
struction of the deed there was nothing to alter the ordinary 
accountability of a mortgagee in possession, or to throw upon 
him any unusual or extravagant liability ; and see Shah Mukhun 
Lall V. Sreekishen Singh (l) as to the onus probandi upon the 
issue whether mortgagees in possession have been paid in 
full. The suit should be remanded for the usual accounts to 
be taken. 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

Lord Macnaghten. This is an appeal ex parte from a 
decree of the High Court at Allahabad reversing a decree of 
the District Judge of Bareilly and restoring the decree of the 
Subordinate Judge. '' 

The plaintiffs, who are now represented by the respondents, 
claimed to redeem without payment a mortgage held by the 
appellant over certain villages and a shop which belonged to 
them. 

The mortgage was dated September 8 , 1884. It was expressed 
to be for a term of seven years, with an extension of five years 
more if both parties agreed. On the execution of the mort¬ 
gage the mortgagee entered into possession of the mortgaged 
premises, and continued in possession until apparently a 
receiver was appointed in the suit. The mortgage deed is a 
very obscure document, confused throughout and in places 
contradictory. It partakes of the character of an agency or 
receivership deed as well as of the character of a usufructuary 
mortgage. The two purposes of the deed are so mixed up 
together that it is difficult, if not impossible, to determine the 
rights of the parties with anything like certainty. The Sub¬ 
ordinate Judge and the High Court both came to the conclusion 
that the meaning of the deed was that the amount of the gross 
rental as shewn in the jamabandi or rent-roll, whether actually 
realized or not, was to be taken as the income for which the 
mortgagee in possession was to be responsible. 

This view does not seem to have been presented by the 

(1) (1868) 12 Moore’s Jnd, Ap. Ca. 157, 
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plaintiffs themselves. Indeed, the point was not taken in the 
pleadings at all. It appears to have been an inference drawn 
by the Subordinate Judge from certain expressions found in 
the mortgage deed, which are by no means clear. On this 
footing the Subordinate Judge determined that the mortgage 
had been discharged, and gave the plaintiffs a decree without 
determining the issues raised in the suit. The District Judge, 
on .the other hand, thought that was not the meaning of the 
document, and went so far as to say that no sane man of 
business would have assented to such an arrangement. He 
dismissed the plaint with costs on the ground that the mort¬ 
gagee was entitled to hold the mortgaged property for the 
extended term under an agreement alleged, but not proved, and 
the subject of one of the issues on which no finding was pro¬ 
nounced. He further held that during that extended term the 
mortgagors were not entitled to any accounts. 

Their Lordships are unable to agree either with the District 
Judge or the High Court. They do not think that the mort¬ 
gagee was intended to be responsible for the rent-roll in the 
jamabandi under all circumstances. On the other hand, they 
cannot doubt that under such a deed as that on which the suit 
is founded the principal must be entitled to call upon his agent 
to furnish accounts of receipts and payments. 

Possibly if the evidence which appears to have been before 
the Subordinate Judge had been available on the appeal their 
Lordships might have been able to arrive at a decision on the 
merits. As it is, there is no evidence before their Lordships 
on which it is possible to come to any conclusion—all their 
Lordships can do is to express their dissent from the judgment 
of the High Court as well as from the judgment of the District 
Judge, and to remit the case to the Subordinate Judge with 
such directions as seem to them to be necessary under the 
circumstances. 

In their Lordships’ opinion the proper order will be as 
follows :— 

Order the appellant to bear his own costs of this appeal. 

Discharge the decrees of the High Court and of the District 
Judge without costs. 
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Discharge the decree of the Subordinate Judge, the costs of 
the hearing before him to be costs in the cause. 

Remit the suit to the Subordinate Judge. 

Declare that according to the true construction of the mort¬ 
gage deed of September 8, 1884, the defendant, the mortgagee, 
is not responsible for the amount of the gross rental as shewn 
in the jamabandi, but only for such sums as were actually 
received by him or on his behalf, and such sums, if any, as 
might have been received by him but for his own neglect or 
fault. 

Take an account of the defendant’s receipts and payments 
under the said mortgage deed, and let the ultimate balance due 
to or from the defendant be certified. 

Inquire what, if anything, was due to or from the defendant 
in respect of the said mortgage at the date of the commence, 
ment of the suit, and what was the amount, if any, in the 
hands of the defendant at that time. 

Let the ultimate balance be paid to the party to whom it 
shall appear to be due within such time as the judge shall 
direct, and let the costs of the suit be borne and paid by the 
defendant if it shall appear that nothing was due to him in 
respect of the said mortgage at the date of the commencement 
of the said suit; but if it shall appear that at that time anything 
was due to the defendant in respect of the said mortgage, let 
the costs of the suit be borne and paid by the respondents. 

Their Lordships will humbly advise. His Majesty accordingly. 

Solicitors for appellant: Bar row ^ Rogers & hevilU 
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SYED ASHGAR REZA KHAN .... Defendant; 

AND 

SYED MAHOMED MEHDI HOSSEIN I 

i.^YTAXT . ^ c Plaintiffs. 

KHAN AND Others.) 

And Cross-Appeal. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


Dteds of Afortgag^o and SaJe—SaU Certificate—Absence of PVords of Exception 

or Reservation—Res Judicata. 


Where deeds of mortgage and sale, and a sale certificate, in respect of 
shares of a Zemindury contain no words of exception or reservation, and 
» are otherwise apt for the purpose, they convey all the interest in the 

zemindary which was possessed by the former owners, including profit 
rentals of bazars built on lands not shewn to have been served therefrom. 

A decision in a former suit that the common ancestor of all the parties 
to the present suit was entitled to the whole of the profit rental of a bazar 
as against his co-sharers in the zemindary in which the bazar was built 
does not apply as res judicata in a dispute between those who claim under 
him. 


Consolidated appeal and cross-appeal from a decree of 
the High Court Oan. 21, 1898) modifying a decree of the 
Subordinate Judge of Purneah (March 31, 1896). 

There were four properties in dispute : a bazar, an arat, a 
hat, arid a julkur, all situated within the ambit of a zemindary, 
pergunnah Surjapore, of which the respondents were through a 
purchase from Haidar Reza and Safdar Reza the owners of a 
specified share. 

The question was whether their purchase passed to them 
a corresponding share in the four properties in suit as being 
appurtenant to the zemindary ; or whether they were indepen¬ 
dent of the zemindary being held on a different tenure, or at 
any rate were not included in the respondents’ purchase. 

The Subordinate Judge found that all four properties belonged 
to the zemindary, and that there were no separate tenures, 


• Present -. LORD MACNACHTEN, LORD SHAND, LORD LINDLEY, SIR ANDREW 
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which though alleged had not been evidenced by any docu¬ 
ments or grants creating them. He held that they had passed 
to the respondents under their purchase. 

The High Court affirmed the decision as regards three of the 
properties. But as regards the bazar, they said that “ the 
evidence shews without doubt that it is held as a ryoti tenure, 
and does not form a portion of the zemindary.” They further 
held that Haidar’s deed of sale conveyed his share therein, but 
that “ Safdar’s share therein did not pass under the sale cerlih- 
cate, which was confined in its operation to his zemindary 
interest.” 

With regard to the bazar, the High Court relied upon this * 
that “ many years ago it was held that the predecessors in title 
of all the parties to the present suit had a ryoti tenure, with a 
right of occupancy in that property ; that the ground-rent paid 
was Rs. 278 ; and that the several sharers got their rent in 
proportion to their respective shares.” 

Cowelli for the appellant, contended that on the true con¬ 
struction of the conveyances of the shares in the zemindary 
to the predecessor of the respondents, and upon the evidence of 
what was done by the parties thereunder, the disputed pro¬ 
perties did not and were not intended to pass to them. 7'he 
evidence shewed that the respondents and their predecessor 
never had possession thereof, and also shewed that the appel¬ 
lant and his co-defendanti who had purchased them from the 
same vendors who sold their shares of the zemindary to the 
respondents, had been and were in possession of them under 
their purchases, and that they and their vendors had always 
dealt with them as their own exclusive property, independently 
of all the co-sharers in the zemindary. The evidence also fully 
supported the view taken by the High Court as to the ryoti 
tenure of the bazar. No evidence was given of any act of 
ownership by any of the co-sharers in the zemindary over any 
of the four properties other than the receipt of ground-rent in 
respect of the bazar. 

Phillips and De Gruyther, for the respondents, contended 
that the concurrent findings of the Courts below were right as 
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to three of the properties in suit. The deeds of mortgage and 
sale and the sale certificate did not purport to except anything 
from the transfer, and therefore, under Act IV*. of 1882, s. 8, 
passed the whole interest of the transferors. The alleged 
independent and separate tenures were not proved by any 
document, and the oral evidence had been concurrently found 
to be insufficient. The properties in suit accordingly passed 
by the transfer, and no sufficient ground was shewn by the 
High Court for excepting Safdar’s share in the bazar from 
the operation of the sale certificate. 

Cowell replied. 

The judgment of their Lordships was delivered by 

Lord Lindley. The question to be determined on these 
appeals is the right of the plaintifis (respondents in the first 
appeal) to four properties in the poss^^ssion of the defendants. 
The Subordinate judge decided in favour of the plaintiffs. 
Two of the defendants appealed to the High Court, which 
affirmed the decision as to three out of the four properties, but 
reversed it as to the fourth. One of the two defendants who 
appealed to the High Court has appealed to His Majesty in 
Council from this decision so far as it is adverse to him ; and 
the plaintiffs have appealed from it so far as it is adverse to 

them. 

As to three out of the four properties, both Courts were in 
favour of the plaintiffs ; but as to the fourth, the High Court 
considered that the title was res judicata, and on that ground, 
and that only, they differed from the Subordinate Judge. 

Passing over this question for the present, their Lordships 
are of opinion that the plaintiffs have established their title to 
all four properties. The defendants shewed no prior title of 
their own. They relied on possession and lapse of time, and 
the first appellant relied further on conveyances subsequent to 
those under which the plaintiffs claim. .Adverse possession for 
twelve years before the commencement of this action was not 
proved, and the conveyances relied upon by the first appellant 
conveyed no title by reason of the prior conveyances to the 
plaintiffs. This was the view taken by both Courts in India, 


J. C. 
*903 


Syed 
Ashgar 
Reza Khan 

V. 

Syed 

Mahomed 

Mehdi 

Hossein 

Khan. 


1903 


March 4. 



74 


INDIAN APPEALS. 


[L. R- 


J. C. 
1903 


Syed 
Ashgar 
Reza khan 

Syed 

Mahomed 

Mehdi 

Hossein 

Khan. 


and were it not for the cross-appeal and the defence of res 
judicata as to one of the four properties, their Lordships would 
not think it necessary to say more. They would simply dismiss 
the first appeal. 

The defence of res judicata and the cross-appeal render it 
necessary to go a little further into detail. The title of the 
plaintiffs, who are the respondents in the first appeal, will be 
found accurately stated in their case. The following short 
statement is all that is necessary for the purpose of 
understanding the defence of res judicata. 

The zemindary of Surjapore geographically included all four 
properties in dispute, and formerly belonged to Syed Haidar 
Reza and Syed Safdar Reza in equal shares. Syed Haidar 
Reza is the ancestor of the defendants 3 to 11; who are not 
appellants. The defendant No. 1, who is the only appellant 
in the first appeal, is a step-brother of Syed Haidar Reza. In 
1876 Syed Haidar Reza and Syed Safdar Reza mortgaged their 
shares in the zemindary to Syed Lutf Ali Khan. In 1883 
Haidar’s share and in 1892 Safdar’s share was sold to him. 
The plaintiffs claim through him. The four properties now in 
dispute are claimed by the plaintiffs as parts of the zemindary, 
and the main contest in this case turned on whether they were 
parts of it, or whether, as the defendants alleged, they had been 
severed from it and did not pass to Syed Lutf Ali Khan. Both 
Courts decided this point in favour of the plaintiffs as to three 
properties, and their Lordships see no reason whatever for 
differing from them. 

The fourth property in dispute, called Kutubgunge, was a 
bazar built many years ago. There was a dispute and litigation 
(in 1865 and lasting until 1869) about this bazar between the 
then ow’ners of the zemindary. The proceedings in this litiga¬ 
tion are set out in the record, and the history of the bazar 
appears to be as follows : It appears that there were two bazars 
in this zemindary, both built many years ago. One was built 
by an ancestor of the then defendant, and the profits of this 
were not divided between the zemindars, but were enjoyed by 
the defendant and his ancestors. The other, which was then 
(and is now) in dispute, had been built by a female ancestor of 
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the then plaintift, Ahmed Reza, and was claimed hy him as 
part of his share of the zemindary. It was appaventlj' held 
under a lease or a succession of renewable leases in respect of 
which a ground-rent was payable to the zemindars. The ques¬ 
tion in dispute was who was entitled to the profit rental. 
Ahmed Reza claimed it all as his. The other zemindar, i.e., 
the then defendant, claimed a share of it. The decision was in 
favour of .-Xhmed Reza. Neither party claimed the bazar as 
property severed from the zemindary. Nor did the Court 
decide that the land on which the bazar was built was not part 
of the zemindary estate within which it was locally situate. .\11 
that was decided in this litigation was that .\hmed Reza, as 
the successor to the person who had built the bazar, was entitled 
to take for his own benefit the profit rental obtainable from 
it, and was not bound to share that rental with the other 
zemindar. 

Under these circumstances the plea of res judicata might 
well be a defence to a hostile claim by persons asserting a title 
under Ahmed Reza*s former opponent against those who claim 
under him. But their Lordships are at a loss to understand 
its applicability in a dispute between persons all of whom claim 
under Ahmed Reza himself, as the plaintiffs and the defendants 
in this case do. The claim under the Statute of Limitations 
being negatived, the present dispute must turn on the true con¬ 
struction of the conveyances under which the parties respectively 
claim. 

The conveyances to the plaintiffs’ ancestor, Syed Lutf Ali 

Khan, were made in 1883 and 1894, and are set out in the 

record. The deed of 1883 contains no words of exception or 
reservation, and is ample in point of language to pass all Syed 
Haidar Reza’s interest in the zemindary, including the land 
on which the bazar was situate. His interest in the houses 
on that land and in the profit rents derived from them would 
pass by the deed in the absence of words shewing an intention 
to retain them. 

It is true that in 1890 and 1891 Haidar Reza and his 

wife sold his share in the bazar to the first appellant ; but 

the prior conveyance to the plaintiffs’ ancestor left them no 
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share in this bazar which they could convey to any other 
person. 

The share of Safdar Reza was sold under the decree of the 
Court, and the sale certificate of December 17, 1894, shews that 
all his interest in the property mortgaged by him was sold to 
the plaintifis. The description in the certificate is again quite 
sufficient to pass his interest in the bazar in the absence of any 
words shewing an intention to exclude it. 

The result, therefore, is that their Lordships will humbly 
advise His Majesty to dismiss the appeal of the defendant Syed 
Ashgar Reza, and to allow the cross-appeal of the plaintiffs, 
and to discharge the decree of the High Court so far as it 
reversed the decree of the Subordinate Judge, and to order the 
appellant Syed Ashgar Reza to pay the costs of that appeal. 
The other appellant to the High Court is not before the Board, 
and cannot, therefore, be ordered to pay these costs. 

The appellant Syed Ashgar Reza will pay the costs of his 
appeal and of the cross-appeal. 

Solicitors for appellant : Milleft Smith & Bell. 

Solicitors for respondents : Watkifis & Lempnere. 
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ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Impartibility of rnam—Ottus probaudi—Sutt for Partition. 

Where an inam had been granted in 1762 by the Peisnwa to six 
brothers in consideration of their devotion to religious worship and the 
arduous services performed by the youngest of them, and the management 
of the property became and continued to be vested in the youngest son 
and his heirs with the consent of the other branches of the family who 
received from him their shares of the income : — 

Hild^ 'xTi a suit for partition, that the onus of proving impartibility lay 
on the holder of the inam. Neither the terms of the grant, nor the 
subsequent orders of the ruling power, nor any proved custom in this 
case was sufficient to discharge it. 

Adrishappa Bin Gadgiappa Gumshidappa. (1880) L. R. 7 Ind. Ap 
162, referred to. 


Appeal from a decree of the High Court (Jan. 7, 1896) 
reversing a decree of the Subordinate Judge of Poona (Oct. 28, 
1893) which had dismissed the plaintiff’s suit. 

The suit was brought by the first respondent against the 
appellant and the other members of the family to obtain 
partition of an inam which was conferred upon six brothers in 
1762, but which had been uniformly managed from its grant 
until the present time by the youngest of the six brothers and 
his descendants. The original Court held that the property 
was indivisible and dismissed the suit ; the High Court granted 
the partition. 

The plaint alleged as a reason for the demand the negligent 
and fraudulent conduct of the appellant and his unwillingness 
to render accounts. It claimed one-fifth share of the village of 
Ahire and one-fifth of a money allowance issuing out of the 
village of Vagaj. The appellant denied the charges of dis¬ 
honesty and negligence; alleged that the management of the 
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mam had from the first been vested in his branch of the 
family, and that this arrangement had been recognised by 
orders of Government and by family agreement. 

The First Court dismissed the suit, holding that no order 
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Rayarikar could be made partitioning the cash allowance in any other 

Gopal Hari way than was adopted at present. The money was issued in a 

Kayar?kar. Government treasury, and as the Govern- 

-ment was not a party to the suit it could not be compelled to 


pay direct to the shareholders. 


As regards the village of Ahire, he held, on an examination 
of all the evidence, that it was the intention of the Peishwa 
the grantor of the inam, that there should be a single manage¬ 
ment, and this mode of enjoyment had been accepted and 
ratified by the family. 


He rejected the charge of dishonesty brought against the 
appellant as groundless. 

The High Court decreed partition of the village, but not of 
the cash allowance, remarking that as between the several 
parties entitled thereto no right to receive it in the first 
instance had been established by the appellant. 


Mayne, for the appellant, contended that the evidence, which 
consisted exclusively of undisputed documents, supported the 
decree of the First Court. They shewed that the general 
character of the original transaction was in the nature of a 
religious endowment, and that the management thereof origin¬ 
ally was or had become permanently vested in the appellant’s 
branch of the family. By the true construction of the docu¬ 
ments, including the original grant and subsequent order, or 
by family custom and consent, the inams were shewn to have 
been impartible. 


The respondents did not appear. 


1903 The judgment of their Lordships was delivered by 

Lord Macnaghten. This is an appeal ex parte against a 

decree of the High Court of Bombay reversing the decision of 

the Subordinate Judge of Poona, who dismissed the plaintiff’s 
suit. 
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The plaintifi sued for partition of the village of Ahire. It is 
not disputed that he is entitled to a one-fifth share in the 
village ; but the suit was resisted by one of the co-sharers, the 
present appellant, on the ground that the management of 
the village is vested in him and his branch of the family, and 
that the 'proper inference to be drawn from this circumstance, 
from the documents in evidence, and from the acts and conduct 
of the members of the family ever since the date of the original 
grant, is that the village is impartible. 


J. r. 

1903 

VINAYAK 
\V AMAN 
JOSHJ 

Rayarikar 

V. 

GOPAL HaRI 
JOSHI 

Rayarikar. 


The village was granted in 1762-63 by the Peishwa to six 
brothers, who were Brahmins, in consideration of their devotion 
to religious worship, and the arduous services performed by the 
youngest brother, Chinto Vithal. The grant does not declare 
the property to be impartible, nor does it say anything about 
the management of the village, but, in fact, Chinto Vithal 
acted as manager, paying his brothers their share of the 
income. Afterwards the village was attached, but ultimately 
in 1800 the attachment was removed, and the Peishwa 
regranted or continued the inam to Chinlo’s son. Having 
thus got into possession, he attempted to appropriate the 
whole income and refused to recognise the interest of the five 
elder brothers. The representatives of the elder brothers 
preferred a complaint to the Peishwa, from which il appears 
that the brothers had then become separate. .\n inquiry 
followed, and an order was made to the effect that in future 
the representatives of all six brothers (the line of one brother, 
it may be observed, is now extinct) should receive equal shares. 
*l'he management, however, was left in the hands of Chinto s 
son, and, notwithstanding some disputes, it has ever since 
remained in the hands of that branch of the family. But 
there are two yadis, one in 1820 and one in 1830, which, in 
their Lordships’ opinion, shew conclusively that it was by the 
consent of the other co-sharers that the management was 
continued in Chinto’s line. That was also the opinion of the 
High Court. 

The argument on behalf of the appellant rested on no solid 
foundation. It could not be contended that the original grant, 
or any document emanating from the ruling power, shewed 
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that it was intended that the-inam should be impartible. The 
argument rather was to this eflect : that, although the original 
grant fell short of proving that the property was impartible, 
yet there was, so to speak, a savour of religious endowment 
about the PeishwaV grant, and that this, taken in conjunction 
with the conduct of the family, the fact that, although the 
brothers separated, there was never any claim for the partition 
of this property until quite recently, and the fact that, although 
there were on more than one occasion disputes or complaints 
of mismanagement, Chinto’s branch held their position, justified 
the inference that, either according to the true intent of the 
grant properly understood or by family custom gradually 
developed, the inam was or had become impartible. 

Their Lordships agree with the conclusion arrived at by the 
High Court that “neither . . . . by the terms of the original 
grant or of the subsequent orders of the ruling power, nor by 

family custom, nor by adverse possession (if such there could 

be in a case like this) has Chinto's branch of the family. 

acquired a right to perpetual management of the village of 
Ahire, or in consequence to resist its partition. 

It may be worth while to refer to Adrishappa Bin Gadgiappa 
^^.GurushidaPPa BinGadgiaPPa {\), the head-note of which is 
that “ Deshgat watan or property held as appertaining to the 
office of desai is not to be assumed prima facie to be impartible. 
The burden of proving impartibility lies upon the desai ; and 
on his failing to prove a special tenure, or a family or district 
or local custom to that effect, the ordinary law of succession 

applies.” 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be dismissed. 

Solicitors for appellant : T. L. Wilson & Co. 

(i) L. R. 7 Ind. Ap. 162. 
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JIBAN KRISHNA ROY. Defendant; 

AND 

BROJO LAL SEN. Plaintiff. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


J. c* 


S. ; 
Aftirch 4. 


Bingal Act VJII. of 1S69, s. 64 — Execution Sale of Undertetmre—Arrears 

of Rent—special Procedure utuier the Act. 


To make an undertenure itself liable to a sale for arrears of rent the 
special procedure required by Bengal Act VIII. of 1869 (passed for the 
protection of all persons interested in the tenure) is necessary, and all the 
co-sharers in the zemindari must be parties to the suit. Otherwise unrier 
s. 64 the execution sale only passes the right title and interest therein 
of the judgment'debtor, which in this case was that of a Hindu daughter 
sued in respect of a personal liability for rents accrued due after her 
father's death. 

Appeal from a decree of the High Court (Sept. 8, 1898) 
varying a decree of the First Subordinate Judge of the 
24-Pergunnahs (Oct. 3, 1896). 

The property in suit, known as Chuck Bele Doorganugger, was 
claimed by the respondent as reversionary heir to its former 
owner, Ram Sagore Mitter, who died in 1834 leaving two 
daughters. One of the daughters died shortly after her father, 
and the case for the plaintiff was that her son Uma Churn 
Dutt effected a partition with the surviving daughter and died 
in 1872 ; that the surviving daughter was nevertheless entitled 
to the whole estate for a woman’s estate and died in 1894, her 
son having predeceased her ; that thereupon the succession of 
the reversioner opened, and that he, as daughter s son to 
Ram Sagore’s paternal uncle, was as nearest heir entitled to 
the whole of his estate absolutely. 

The appellant, who was in possession, claimed title to the 
whole of the said chuck under certain transactions of mortgage 


^Present-. LORD MACNAGHTEN, LORD LlNDLEY. SiR ANDREW SCOBLE, SIR 

Arthur Wilson, and Sir John bonser. 
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and sale, the effect of which depended upon a purchase made 
by his predecessor in title at an execution sale dated January 5, 
1885, under a decree for rent against Isaneswari, the surviving 
daughter. 

Both Courts dismissed the suit as regards Uma Churn Dutl’s 
half-share. The High Court gave the respondent a decree in 
respect of Isaneswari’s half-share. The appeal, which related 
only to this half-share, depended upon whether the sale of 
January 5, 1885, passed to the purchaser an absolute estate in 
this half-share, or only the limited estate held by the daughter 
of the last full owner. 

On this point the Subordinate Judge decided that what was 
sold at the sale of January 5, 1885, was not the interest of a 
Hindu widow, but the estate which she represented, and that 
the plaintiff was estopped by the decision in a suit which had 
been brought shortly afterwards by Isaneswari to set aside the 
said sale, in consequence of which his right to the property in 
suit was extinguished. On appeal by the plaintiff the High 
Court decided that the sale only passed the limited interest of 
Isaneswari in the estate, and that the decision relied upon 
which had dismissed Isaneswari’s suit to set it aside did not 
operate to prevent the plaintiff from now claiming as reversioner. 
In the result the judgment of the High Court decreed to the 
plaintiff the eight annas share of Isaneswari, with mesne profits 
and costs in proportion. 

The ground upon which the High Court proceeded was that 

by the sale in the suits against Isaneswari only the limited 

estate of the said Isaneswari passed, and that her failure to 

set aside such sale affected only that limited interest and not 

the estate of the reversioner, and that therefore the reversioner 

( 

was not barred by the dismissal of her suit; that the suit 
against Isaneswari being admittedly one for arrears of rent, 
which accrued due during her life and after the death of her 
father, created only a personal liability on her part, and did not 
attach to the reversion, and they pointed out that the tenure 
itself had not been brought to sale under the provisions of the 
rent law. 

Upon this latter point, namely, what passed by the sale 
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according to the provisions of the rent law, the High Court 
proceeded as follows :— 

** The sale, though for arrears of rent, was admittedly in 
execution of decrees for rent obtained by certain sharers, not 
the entire body of co-sharers, in th*^ undivided estate under 
which the chuck in dispute was held, and according fo the law 
then in force (s. 64 of Act of 1869 B. C.), it had ‘ the 

same efiect as the sale of any immovable property sold in 
execution of a decree not being for arrears of rent payable in 
respect thereof that is to say, it would pass, not the whole 
tenure, but only the right, title, and interest of the judgment 
debtor. The judgnient debtor in this case was Isaneswari, 
who held the qualified estate of a Hindu daughter under the 
law of the Bengal school : but the Court below has held that 
as she repres'^-nted the absolute estate for certain purposes, and 
as the suits for rent w-^re brought against her as representing 
the absolute estat", the whole inheritance, and not merely h^r 
limited interest, passed by the sale in execution of the rent 
decrees, and the derision 6f the Privy Council in Jtigof Ktshore 
V. Jotindro Mohtin Tagore (l) is relied upon in supj)ort of this 
view. The rule laid down in that case is this: ‘ If the suit is 
simply for a personal claim against the widow, tlien merely 
the widow’s qualified interest Is sold, and the reversionary 
. interest is not hound by it. If, on tlie other hand, the suit is 
against the widow in respect of the estate or for a cause which 
is not a mere personal caus<=> of action against the widoM*, then 
the whole estate passes.” 

“ The suit against Isaneswari was admittedly one for arrears 
of rent, and the qu‘=‘Stion is whether a claim for arrears of rent 
is a personal claim against the widow, or is one against the 
inheritance which for certain jjurposes she represents. The 
point is not free from difficulty, and there is some conflict of 
authority in this Court upon it, the cases of Tiluck Chunder v. 
Muddun Mohun {2) and Anuttdmoyee v. Mohendro Narain (3) 
being in favour of the respondent, while Mohima Chunder v. 

(ly (1884) L. K. II Ind. Ap. 66 ; (2) (1869) 12 Suth. W. K. 504. 

S. C. tnd. L. R. 10 Calc. 985. (3) * (<**70 '5 Suth. \V. R. 264. 
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Rant Kishor-e (l) (in which Tiluck Chunder v. Muddun Mohun(2) 
was cited and considered) and Knsto Gobind v. Hem Chun- 
dei* (3) support the opposite view. As for the case of Jugol 
Kishore v. Jotindro Mohun Tagofc (4), relied upon by the 
Court below, though it lays down the general principle quoted 
above, the facts of that case were different from those in the 
case we are now considering. There the sale was in execution 
of a decree for mesne profits and costs against a Hindu widow, 
who was sued along with certain reversionary heirs for posses¬ 
sion of immovable property and for mesne profits. Here the 
suit for rent was brought against Isaneswari alone, and in 
respect of arrears which accrued due after her father’s death ; 
and as she was in enjoyment of the rents and profits of the 
chuck, the liability for rent ought to be regarded as her personal 
liability, and ought not to he held as attaching to the reversion 

unless the landlords proceeded to bring the tenure itself to sale 

under the special provisions of the rent law. In THitch 
Chunder v. Muddim Mohun (2) the landlord had, as has been 
pointed out by the Privy Council in Baijun Dooheys Case (5), 
proceeded against the tenure under'the rent law, and the 
same remark also applies to the case of Anundmoyee v. 

Mohendro Narain. (6) 


“ 'pjie present case, in our opinion, is rather analogous in 
principal to the case of Baijun Doobey v. Brojo Bhookan Lal 
Awati (5), in which the Privy Council held that a sale in 
ex-cution of a decree against a Hindu widow for arrears of her 


mother-in-law’s maintenance, which was a charge on the inherit¬ 
ance, passed only the widow’s estate ; and, following that case 
and the case of Mohima Chunder v. Ram Kishore (l), we hold that 
the sale in question passed only the limited estate of Isaneswari. 


De Gruyther, for the appellant, contended that the sale of 
January 5, 1885, operated to pass the whole estate. It took 


(1) (1875) 23 Suth. w. R. 174- 

(2) 12 Suth. W, R. 504- 

(3) (1889) Ind. L. R. 16 Calc. 


(4) L. R. II Ind. Ap. 66: S. C. 
Ind. L. R. 10 Calc. 985. 

(s) (1875)!.. R. 2 Ind. Ap. 275: 
S. C. Ind. L. R. I Calc. 133. 
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place under Bengal Act of 1860, the intention of which 

was to enable the landlord to sell the wliole interest in the 
defaulting tenure, thereby extinguishing the reversioner’s con¬ 
tingent title : see s. 34, which lays down procedure ; s. 59, as to 

sale of undertenant’s right : s. 60, as to eflect of sale of under¬ 
tenure ; and s. 66. Sect. 64 relates to the case where some 
of the landlords desire to proceed to sale. He referred to 
AshanuUa Khan Bahadoor v. Rajenda Chtutdra Rat (l) ; 
Tiluck Chimdet v. Muddun Mohun. (2) Moreover, a Hindu 
widow or daughter represents so completely the estate of the 
last full owner that an execution sale against her readily passes 
the full estate ; see ShivaguuQa Case (3) ; Hunooman Persaud 
Panday v. Mussamat Babooce Mtinraj (4) ; Baboo Kameswar 
Pet shad V. Run Bahadoor Singh (5) : Baijnn Doobey v. Brij 
Bhookan Lai Awuti (6) ; Anundmoyee v. Mohendro Naratn. (7) 
In the cases of Mohima Chundcr v. Ram Kishore (8) and Kristo 
Gobind v. Hem Chunder (9), the tenure was not brought to 
sale in respect of which the arrears were due. 'I'he intention 
here was to sell the tenure absolutely, and that intention was 
sufficiently carried into eflect : see Jugol Kishore Jotindro 
Mohun Tagore. (lO) 
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Bonner jee, for the respondent, contended that the High Court 
was right for the reasons given in its judgment m holding that 
what passed by the sale of 1885 was only Isaneswari's limited 
interest in the tenure, .\lthough it is competent for a land- 
owner to bring the tenure in default to an absolute sale, it is 
only by following strictly the special procedure for that pur¬ 
pose provided by -Vet VIII. of 1869 that the purpose can be 
efiected. .\s the High Court pointed out, that had not been 
followed, with the result (see s. 64 of the .\ct) that the sale 

proceeded under the ordinary provisions ot the Civil Procedure 


(i) (i88s) Ind. L. K 12 Calc. 
464. 

(a) 12 Suth. W. R. 504- 

(3) (1863) 9 Moore's Ind. Ap. Ca. 

604. 

(4) (1856)6 Moore's Ind. Ap. Ca. 

393. 423- 

(5) (1880) L. R. 8 Ind. Ap. 8, 


(6) I., R. 2 Ind. Ap. 275 ; S.C. 

Ind. I.. R. I Calc. 133. 

(7) IS Suth. W. R. 264. 

(8) 23 Soth. W. R. 174; S. C. 

15 Bang. L. R. 

(9) Ind. L. R. 16 Caic.isii.'’ 

(10) Ind. L. R 10 Calc. 985 ; S.C. 
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Code, according to which it was impossible to contend that the 
sale passed anything further than the right, title, and interest 
of the judgment debtor : see Nngender Chunder Ghose v. 
Sreemutty Kaminee Dossee. (l) He also referred to the case 
in 2 Ind. Ap. 275 as laying down the principles which govern 
the present case. 

De Gruyther replied. 

The judgment of their Lordships was delivered by 

Sir .Andrew Scoble. Th« question in this appeal is as to 
the titH to a half-share of the estate of Chuck Bele Doorga- 
nugger in Bengal, which, prior to 1834, belonged to one Ram 
Sagore Mitter. Upon his death he was succeeded by his two 
daughters, .\nundmoyi and Isaneswari ; and upon the death 
of the former, h‘=‘r son and his aunt Isaneswari divided the 
estate equally between themselves; and Isaneswari continued 
to hold her half-share until her d^ath in February, 1894. The 
respondent now claims it as next h^ir to the estate of Ram 
Sagore according to the Hindu law in force in Bengal, while 
the appellant claims as purchaser at a sal'=‘ in execution of 
decrees for rent obtained against Isan'^swari in 1883*84. And 
the point for determination is whether the purchaser at the 
sale acquired an absolute interest in the estate sold, or only- 
such limited interest as Isaneswari took as her father’s 
daughter. 

Both Courts in India have found that the property in 
question was originally the estate of Ram Sagore Mitter, and 
that on the death of Isaneswari the respondent was the n®xt 
heir, and these findings were not disputed before their Lord- 
ships. It is, therefore, only necessary to con-sider the circuni* 
stances of the case so far as they relate to the execution sale, 
which is the foundation of the appellant’s claim. 

The estate known as Chuck Bele Doorganugger is an und'‘'r 
tenure of a zemindari which is not specifically named, and in 
which there are several co-sharers. To the suits brought 
against Isaneswari in 1883—84 for arrears of rent only some of 
these co-sharers were parties, and although, in one of them, 

(i) (1867) II Moore’s Ind. .\p. Ca. 241. 
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the plaintiffs prayed that the amount decreed might be 
recovered by the sale of the property in arrears, ” the decrees 
» given were for money only. This was in accordance with the 
provisions of Bengal Act VIII. of 1869, by which the procedure 
in suits between landlords and tenants was at that time regu¬ 
lated. Sect. 64 enacts that when a decree for arrears of rent 

m a co-sharer in a joint undivided estate, 
the undertenure cannot be sold until the movable property of 
. the judgment debtor has been sold and proved insufficient to 
satisfy the decree. In such cas*^,' the section proceeds, 
such undertenure, if of the nature described in section 59*' 
(that is to say, if by the title-deeds or the custom of the country 
it is transferable by sale), may be seized and sold in execution 
of such decree, according to the ordinary procedure of the 
Court, and not in the manner provided in the said section, 
and every such sale shall have such and the same effect as the 
sale of any immovable properly sold in execution of a decree, 
not being for arrears of rent payable in respect thereof" ; in 
other words, as if the sale were in execution of an ordinary 
money decree, in which case, as is established by a long series 
of decisions, only the right title and interest of the judgment 
debtor passes. To make the tenure itself liable to sale in 
execution the special procedure required by the Act would be 
necessary, and all the co-sharers would have to be made 
parties to the suit. This course was not followed in the 
case under consideration, but the execution sale was made 
under the ordinary conditions imposed by the Code of Civil 
Procedure. 

The Subordinate Judge held that what was sold was not 
the interest of a Hindu widow (? daughter), but the estate 
which she»represented. The learned judges of the High Court, 
however, were of opinion that as“ the suit for rent was brought 
against Isaneswari alone, and in respect of arrears which 
accrued due after her father’s death, and as she was in enjoy¬ 
ment of the rents and profits of the chuck, the liability for 
rent ought to be regarded as her personal liability, and ought 
not to be held as attaching to the reversion unless the land¬ 
lords proceeded to bring the tenure itself to sale under the 
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Special provisions of the rent law.” In this opinion their Lord- 
ships concur. The provisions of the rent law were devised for 
the protection of all parties interested in the tenure, and they 
would be defeated if fractional shareholders were allowed to 
evade them by the method adopted in this case. 

It was properly pointed out to their Lordships by Mr. 
Bonnerjee, the learned counsel who appeared for the respondent, 
that in awarding mesne profits “ for the three years next pre¬ 
ceding the institution of the suit,” the High Court had lost 
sight of the fact that Isaneswari died on February 26, 1894, 
and that the suit was instituted on July 27, 1894, about five 
months after her death. The decree must therefore be amended 
so as to give mesne profits from February 26, 1894, on which 
date the respondent succeeded to the estate, until delivery of 
possession to him. Subject to this amendment, their Lord- 
ships will humbly advise His Majesty that the decree of the 
High Court should be confirmed, and this appeal dismissed. 
The appellant must pay the costs of the appeal. 


Solicitors for appellant : T. L. Wilson & Co. 
Solicitor for respondent : G. C. Farr. 
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RAHIM-UD-DIN and Others .... Defendants: 

AND 

REAVAL and Others.Plaintiffs. 

ON APPEAL FROM THE CHIEF COURT OF THE PUNJAIi. 

Act XII. of 1878. ss. 10. t2— Village Communities—Occupancy Tenants — 

Right of Pre-emption. 

The respondents as occupancy tenants in the village of Manila Khera, 
a village owned by a single proprietor, claimed pre-emption thereof 
under Act XII. of 1878 (an amending Act to the Punjab Law.s Act, 
1S72) 

Held, that, being bound together by the tie of residence in the same 
village, amenable to the village customs, and subject to the administrative 
control of the village officers they were a village community within the 
meaning of s. 10 of the Act, and that aright of pre-emption under v. i 2 
must be presumed in their favour. 

Appeal from a decree of the Chief Court (April 12, 1897) 
reversing a decree of the Subordinate Judge of Hissar 
(March 31, 1894). 

The respondents sued to recover possession of village Manda 
Khera by right of pre-emption, alleging a sale thereof by Cyril 
Kirkpatrick, defendant No. 1, to .\Hah Dia, defendant No, 2, 
They described themselves as occupancy tenants in Mauza 
Manda Khera, and alleged that “defendant No. 2, vendee, has 
no right whatever in the said village. Hence, according to law 
and the custom obtaining in the Punjab, the plaintifl s right 
of pre-emption is superior to that of the vendee. 

The Subordinate Judge of Hissar delivered his judgment on 
March 31, 1894, He was of opinion that the Punjab Laws 
Act (XII. of 1878) does not apply to the case of a zemindari 
village. He also held that plaintifl’s had failed to prove a 
single instance where an occupancy tenant had successfully 

•^Present : LORD MaCNAGHTEN, LORD DaVEY, LORD ROBERTSON, LORD 
LiNDLEY, Sir Andrew Scoble, and Sir Arthur Wilson. 
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exercised a right of pre-emption in a case like the present. He 
further observed that, as the plaintiffs had only obtained their 
occupancy rights since the 1863-4 settlement, it was obvious 
that no such custom could exist in the village. 

The Chief Court reversed this decree, following their own 
judgment in another case dated a few days previously, and 

deciding that as occupancy tenants the respondents had a Vight 

of pre-emption. 

SiV \V. Rattigan, K.C-, and C. \V. Arathoon contended that 
the Subordinate Judge was right in holding that Act XII. of 
1878 did not apply to a z^mindari village such as this, which 
was moreover, as the wajib-ul-arz relating to it, expressly 
states, the self-acquired property of a single owner, who had 
absolute power of alienation uncontrolled even by the members 
of his family. They relied on s. 10, which says that the 
existence of the right of pre-emption must be presumed or 
proved. Here there was no proof and no evidence of cus¬ 
tomary rights of pre-emption applicable to the village, and, 
considering the history of the village, it was inconceivable 
that such a custom could exist. As for presumption, that only 
arises under the terms of the section in favour of “ all village 
communities however constituted.” It takes at least two 
people to make a community, and here the village belonged to 
a single owner. A village community means members of a 
family or tribe holding the village lands in common by a tenure 
as customarily recognised in the village. It does not mean the 
fluctuating body of residents therein, who are or may be totally 
unconnected with proprietary rights therein. According to 
the meaning of the Act, a member of a village community 
could be no one but a landholder. This is the inference to be 
drawn from Act IV. of 1872 and the Act of 1878 when read 
together. Sect. 14 of the earlier Act corresponds with s. 12 of 
the latter. Sect. 12 only deals with the order in which rival 
claimants may be dealt with. It does not confer the right. 
For village communities, see Maine’s Village Communities, 
p. 12; Punjab Civil Code, s. 13, par. 11; Bad^n Powell’s 
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Village Communities (ed, 1896), p. 26; Punjab Record, No. 74 
of 1897 and No. 21 of 1900, 

The respondents did not appear. 

March 25. The judgment of their Lordships was delivered by 

Lord M.\CNAGHTEN. This is an appeal ex parte against a 
decree of the Chief Court of the Punjab pronounced in favour 
of the respondents, who were plaintiffs in the suit. 

The respondents are occupancy tenants in the village of 
Manda Khera, a zemindari village own^'d by a single proprietor. 
On the death of the owner in 1892 the village was sold under 
the authority of a declaration of trust, and sold to a stranger. 
Thereupon the respondents, taking their stand on Act XII. of 
1878, an Act passed for the purpose of amending the Punjab 
Laws Act, 1872, claimed pre-emption of the whole village. 
There was no preferential claim. 

It was not disputed at their Lordships’ bar that there would 
be no answer to the claim of the respondents if the provisions 
of the Act of 1878 apply to the case. It was, however, con¬ 
tended on behalf of the purchaser, who was a defendant in the 
suit and is now represented by the appellants, that the respon¬ 
dents cannot claim the benefit of the Act because, although 
Manda Khera is a village, no village community is to be found 
in it. 

The argument was mainly founded on s. 10 of the Act of 
1878. The provisions with regard to pre-emption begin with 
s. 9. Sect. 9 declares that “the right of pre-emption is a right 
of the persons hereinafter mentioned or referred to to acquire 
in the cases hereinafter specified immovable property in pre¬ 
ference to all other persons.” The section goes on to explain 
that the right arises in respect of sales and foreclosures. Sect. 12 
declares that “if the property to be sold .... is situate within 
.... a village the right to buy .... belongs, in the absence 
of a custom to the contrary," to certain classes of persons therein 
described in succession one after the other. Among them in 
the sixth place come “the tenants (if any) with rights of occu¬ 
pancy in the property," and, seventhly, “the tenants (if any) 
with rights of occupancy in the village." 

14 
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Those two sections—ss. 9 and 12—taken together seem lo be 
complete in themselves and plain enough. But between them 
are ss. 10 and 11. It is s. 10 which creates, or is supposed to 
create, the difficulty. It declares that “unless the existence of 
any custom or contract to the contrary is proved, such right”— 
that is the right of pre-emption—“shall, whether recorded in 
the settlement record or not, be presumed— 

“(<t) To exist in all village communities however constituted.’* 

Sect. 11 declares that the right “shall not be presumed to 
exist in any town or city or any sub-division thereof, but may 
he shewn to exist therein.” 

The argument, as their Lordships understood it, was to this 
efiect. Before the benefit of the provisions of s. 12 can be 
invoked, the existence of a right of pre-emption must be either 
presumed or proved. In villages the right is presumed to exist 
if there be a village community; but if that condition is wanting 
there must be proof of custom. In the present case there is no 
evidence of custom at all. There can be no village community, 
because the whole village was in the hands of a single pro¬ 
prietor. Two persons at least are required to make a community, 
and they must be landowners. The result of this argument 
would be that the rights of occupancy tenants would be made 
lo depend on the question whether the village belonged to one 
or more than one landowner—a matter which does not of itself 
seem to affect or concern the position of the tenant in relation 
to strangers whose exclusion is aimed at by the law of pre¬ 
emption. There is certainly ground for contending that the 
generality of ss. 9 and 12 is not cut down by ss. 10 and 11. 
These sections apply a different rule in the case of villages from 
that which is applicable in the case of towns and cities. And 
it may well be that they were not intended to do more, though 
no doubt the introduction of the expression “village com¬ 
munities” where the expression “villages” would suffice does 
introduce an element of obscurity. It is not, however, neces¬ 
sary to pursue this subject further or to determine the point, 
because their Lordships agree with the Chief Court in thinking 
that the expression “village communities” in the Act of 1878 
is not used to denote a village community of the typical sort, 
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cuSuands according to the custom of the village. U seem ^ 
“Iherto be used in a popular sense to denote a 

bound together by the tie of residence m one and the 

Ml fn the village customs, and subject to the 

vdlage, amenable o There seems to 

administrative control of the vii ag , confined to 

he no reason why a village community should be confined t 
be no reason ny Lordships' opinion 

th« landowners in the village. within 

' nf a village communit> within 

occupancy tenants are members ot a r uag 

the meaning of the Act. and so are all per - 

position who belong to the village, though ^^ey may b 

Lnnected with the land " xts was "he ruew ^of the 

-uTgrt^L cJef court, and their Lordships see no 
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that the appeal ought to be dismissed. 
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11,12, ANJUMAN ARA BEGAM and Another 

13* 

*903 

— SADIK ALI KHAN ...... 

March 4. 

- AND 

ANJUMAN ARA BEGAM and Another . 


Defendant ; 


Plaintiff. 
Defendant; 

Plaintiffs. 


ON appeal from the court of the judicial commissioner 

OF OUDH. 


Makomidan Law — Shiahs—Creation of ^aqf by Will—Issue as to Legitimacy 
—Admissibility of Statements recorded in Wasika Office. 


Held, that under the Shiah law. as well as undei the Sunni law, a 
waqf can be created by will. 

Agha Ali/Chan \\ Altaf Hasan Hhan, {i%g2) ItiA. 1 .. K. 14 Allah. 429, 

overruled. 


The testatrix, having been in receipt of a pension from Government 
known as a “ wasika,” made. In answer to inquiries from the Wasika Office, 
a series of statements extending from i860 to 1890 as to who were her 
heiis: — 


that these being authenticated statements coming from a public 
office, and containing statements of one who had the best means of 
knowledge before any controversy had arisen, were rightly admitted as 
evidence, and were conclusive on an issue a.s to legitimacy. 


Consolidated separate appeals by each of the two defen¬ 
dants from a decree of the Judicial Commissioner of Oudh 
(Feb. 24, 1899) reversing a judgment of the Additional Civil 
Judge of Lucknow (July 15, 1897). 


The main questions decided in this case relate to the validity 
and effect of a will executed on July 10, 1890, by Mussamat 
Zaibunnissa, alias Haji Begam, and to the respondents’ claim 
to succeed on an intestacy to her estate as her heirs. Haji 
Begam died on January 19, 1894. In case of intestacy the 
plaintiffs Anjuman Ara Begam and Wasi Ali Khan were 


^Present'. LORD MACNAGHTEN, LORD LinDLEY, Sir ANDREW SCOBLE Sir 
ARTHUR Wilson, and Sir John Bonser. 
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admittedly entitled, if legitimate, to succeed to two-thirds of 
hpr estate, and the defendant Baker Ali Khan was entitled by 
inheritance to the remaining third. Baker Ali 


V • . f t i> 1 khan 

By her will Maji Begam bequeathed to Sadik Ali and Baker 

Ali Khan, mainly for religious and charitable purpose?, Govern- 

ment promissory notes, forming a portion of h'-r estate not - 

^ 1 • 1 V • • 1 J>ADiK Ali 

exceeding one-third, a devise in excess of one-third being void khan 

under Mahomedan law. Probate thereof was granted to 

Sadik Ali alone as executor in consequence of the minority of ara Begam. 

Baker Ali Khan. Sadik Ali and Baker Ali Khan obtained 

possession of the property bequeathed, which was in the 

possession of Maji Begam on her death. 


The two plaintiffs above named accordingly sued Sadik Ali 
and Baker .\li Khan to recover possession from them of two- 
thirds of Haji Begam’s estate, ancf thereby pray'^d that the will 
should be set aside on the ground of mental incapacity of the 
testatrix, fraud and untlue influence on the part of Sadik Ali, 
and its invalidity as being waqf-bil-wasiat, or endowment 
by will. 


The written statement of the first defendant asserted that 
the w'ill was valid, as it did not dispose of more than one-third 
of the property of the deceased. 


The statement of the second defendant asserted that Hadri 
andjafri.the mothers of the plaintifls, were illegitimate, and 
that they were not entitled as heirs of Ilaji Begam. 

This question of legitimacy depended upon proof of actual 
marriage of the plaintiffs’ mothers, Madri and Jafri, to Zaka- 
ud-daulah. No acknowledgment by the father creating legiti¬ 
macy was alleged. But blaji Begam, as daughter of the King 
of Oudh, and apparently as interested in one of the various 
loans made to the East India Company by that dynasty, was 
a wasikadar, or holder of pension from Gov'ernment. It 
appears that it is and was the practice of the wasika officer at 
Lucknow to require wasikadars to file in his office from time 
to time declarations staling the names of the persons who were 
their heirs. .\ declaration of this kind is usually called a 
wirasatnama. A series of thes«, extending from 1860 to 1890, 
and proceeding from Haji Begam, had he-n produced from 
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the Wasika Office, and had been found by both Courts to be 
genuine. 

The judge of the First Court held that, having regard to the 
rest of the plaintiffs’ evidence, which he examined at consider¬ 
able length, these documents were not sufficient to establish 
the marriages, and therefore found that the plaintiffs had failed 
to prove that they were the heirs of Haji Begam. With regard 
to the will, he decided that it was not executed under undue 
influence, and that it disposed of less than one-third of Haji 
Begam’s estate, and was to this extent valid. He, however, 
was of opinion that the document in question was not a will, 
properly so speaking, but a document by which Haji B^gam 
created a waqf to take effect after her death, and thus being 
a waqf-bil-wasiat, i.e., the creation of a waqf by means of a 

will, was invalid. • 

In the result he dismissed the suit with costs. 

The ludicial Commissioners found on the evidence that 
Hadri and Jafri were married to Zaka-ud-daulah in the nnitai 
form, and held that under Shiah law an acknowledgment by 
the father was not necessary to the legitimacy of the children. 
They further held that the document dated July 10, 1890, 
was not a will, but a waqf-bil-wasiat, and was invalid by 

Mahomedan law. 

Th“ material passage of their judgment upon this latter 
point is as follows:— 

“The deed begins in manner following : ‘According to the 
text, “every person is to taste of death,” every person has one 
day to taste the cup of death, and to leave this transient world, 
and no one knows the time fixed for it; therefore, as a matter 
of precaution, one is bound to make arrangements in respect 
of his property during his lifetime in order that the mutual 
disputes may be prevented. For this reason, as prudence and 
expediency require it, it seems proper that I should dispose of 
by will a third part of my movable and immovable property 
and cash in the way of God for ever, in order to improve my 
condition in the next world and make arrangements for it in 
my lifetime, that no sort of quarrel may arise after my death.* 
The deed then goes on to state that the executant makes the 
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following will in respect of the one-third of her property 

specified below*, amounting to Ks. 54,100, which has been set 

'apart for the expenses of the linambara, having appointed two 

executors and mutaw'allis, namely, Sadik Ali Khan and Baker 

Ali Khan. By the 1st clause the executant ‘ places ’ the 

Imambara and its appurtenances, together with the furniture aka Heg am. 

and other things in the Imambara, ‘under the mutaw alliship Sadik Ali 

of the said mutawaliis,’ and ‘appropriates’ for the expenses of 

the Imambara ‘for ever’ four Government promissory notes \njuman 

Aka Bega.m. 

amounting to Ks.54,100, of which she gives the particulars, - 

the annual interest of which amounted to Rs.?164. By the 
2nd clause the executant provides for the expenditure of 
Rs. 2164 in connection with the Imambara, directs that the 
said executors ‘shall not have at any tim^ the power to 
reduce or increase the desa or majlises of the sacred month of 
Moharam till the fortieth day,’ and empowers them to dismiss 
and appoint the servants connected with the Imambara. By 
the 3rd clause the executant i)rovides that Baker Ali Khan, 
when he attained his age of majority, shall ‘superintend and 
manage^ the business of the Imambara’ in conjunction with 
Sadik Ali Khan, and directs that the pay fixed for him shall, 
while he is a minor, be kept as trust property/ or snail be 
paid to his guardian. By the 4th clause the executant pro¬ 
vides for the appointment of the discendants of old servants 
attached to the Imambara who may die to the posts occupied 
by such deceased persons, if such descendants are fit persons, 
and empowers the ‘executors,’ where such descendants are not 
fit persons, to appoint other persons, and also to dismiss any 
servant who may misconduct himself. By the 5th clause the 
executant provides that Sadik Ali Khan and Baker Ali Khan 
shall be ‘mutawaliis and managers’ for their lives, and that 

I 

their ^ecendants, ‘generation after generation,’ shall succeed 
them. By the same clause the executant provides for the 
appointment of mutawaliis by the ‘English ruler of the time 
being’ and the ‘Mujtahid of the day’ in case any of the 
descendants of Sadik Ali Khan and Baker Ali Khan are not 
able persons or are not of good character. By the same clause 
the executant also empowers a mutaw’alli to relinquish his 
VOL. XXX. H 
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office and to appoint another mutawalli in his place. By the 
6th clause the executant directs that Mir Husain, mukhtar, is 
to draw the interest of th'- Government notes and to manage 
the Imambara for life in subordination to the mutawallis. By 
the 7th clause the executant provides that the balance of the 
income derived from the houses and shops attached to the 
Imambara, after payment of the ‘misc'^llaneous expenses’ of 
the Imambara, shall be given to Saiyeds who are true believers. 
By the 8th clause the executant provides for the removal of 
the mutawallis, and the appointment of new mutawallis in their 
place by the‘district officer’ in case the mutawallis are guilty 
of misappropriation, &c. By the 9th clause the executant 
forbids any kind of transfer by the ‘executors’ of the Govern- 
m'='nt promissory notes. By the 10th clause the executant 
empowers the said mutawallis to indorse the notes in execution 
of their office after her death. By the same clause she declares 
that she is the owner of all the property while she is alive, and 
provides for certain other matters. By th^ 11th clause the 
executant provides for th'* removal of her body to Karbala. 
By the 12th clause she authorizes the mutawallis to permit 
persons to be buried in the Imambara. By the 13th clause 
she covenants not to make another will. 

“.According to the law governing the Shia sect of Mahomedan« 
‘to bequeath is to confer a right to the substance or the 
usufruct of a thing aft'^r d‘»ath’: Baillie’s Imameea Law, 229 ; 
Amir Ali’s Mahomeclan Law, vol. i. p. 460. A will ‘may be 
constituted by the use of any e.xpression that sufficiently 
indicates the intention of the testator ; so long as it is apparent 
that the intention of tlm testator is to make a disposition 
operative on his death, it will be regarded as a wasiat. The 
devise may be either to the legatee beneficially or in trust for 
some purpose or object’: Amir Ali’s Mahomedan Law 
vol. i, p. 460. 

“It appears, therefore, that to constitute a will there must be 
a devise to some person cither beneficially or in trust for some 
purpose or object. 

“It is contended for the appellants that the deed contains 
bequests for religious and meritorious purposes. 
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It seems to me that there is no devise of any property by 
the deed. The executant does not devise tlie Government 
promissory notes to Sadik AH Khan and Baker Ali Khan in 
trust to pay the expenses of the Imambara out of the interest. 

She ‘sets apart’ and ‘appropriates for ever’ the notes for anjuman 

* 

the expenses of the Imambara, and ‘places’ the Imambara 

under the superintendentship of Sadik Ali Khan and Baker Ali Sadik Ali 

Khan. 

V. 


Baker Ali 
Khan 


“ ‘Waqf, according to the Shia doctrines, is a religious act, 
the effect of which is to tie up the corpus or substance of a 
thing and to leave its usufruct free’ : .\mir Ali’s Mahomedan 
Law, vol. i. p. 390. ‘According to the Jawahir-ul-Kalam, the 
object of a waqf is the continuance in perpetuity of a bene¬ 
faction in the service of the deity, and it is an act of worship. 
The express word by which it may be created is waqfto, 
i.e., * I have dedicated’ : Amir .AH’s Mahomedan Law, 

vol. i. p. 390. 


Anjuman 
Ara Begam. 


“it is contended for the respondents, with reference to the 
case of Agha Ali Khan v. Altaf Husain Khan (l), that the use 
of formal technical expressions is an essential condition, and 
without it waqf is not established. In that case the Jami- 
ul-shattat is cited as authority for this proposition. It is 
apparently based upon the Sharaya-ul-Islam. But the opinion 
expressed in the Sharaya is explained in Jawahir-ul-Kalam. 
According to that work, which is an authoritative commentary 
on the Sharaya, there is nothing in the law to debar the 
creation of a waqf by the use of any oth^r expression besides 
waqfto—that is to say, when the intention of the grantor is 
clearly to create a waqf, whatever expression he may have 
used, the dedication will take effect, but where the term waqf 
itself is used, the dedication will take effect as such without 
questions : Amir Ali’s Mahomedan Law, vol. i, pp. 390, 

394—395. 

“The intention of Haji Begam was clearly to set apart the 
notes for pious purposes. If a man were to say, ‘l have tied 
up this property and given its profits in the way of God,’ it 
would be a waqf; Amir Ali’s Mohomedan Law, vol, i. p. 390. 


(1) Ind. L. R. 14 Allah 429. 
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This is what Haji Begam has done as to the notes. She has 
disposed of them, according to her own words, ‘ in the way of 
God for ever,’ and ‘appropriated’ them * for ever’ for the 
expenses of the Imambara. It seems to me that there was a 
valid dedication of the property. 

“ I am of opinion that the deed is not a wasial or will, but a 
waqf-bil-wasiat, and that it is therefore invalid.” 


V. 

ANJUMAN 

ARA Begam. 


De Gruyther, for the appellants, contended that both the 
Courts below wrongly construed the document of 1890 to be a 
waqf-bil-wasiat, and also erred in law in holding that a waqf 
cannot be directly created by will under the Shiah law. 
There is no foundation for the distinction drawn in this respect 
between the Sunni law and the Shiah law. Sunnis admittedly 
can create a waqf by will: see Wasiq Uli Khan v. Government, (l) 
The main authority for the distinction is the judgment of 
Mahmood J. in Agha Ali Khan v. Altaf Hasan Khan. (2) 
But see Baillie’s Imameea, pp. 229, 233. On p. 217 he states 
the lawful purposes for which under Shiah law a waqf can be 
created : see also Ameer Ali’s Mahomedan Law, pp. 483, 534, 
566. Mahmood J. says that under Shiah law a waqf is by 
definition a contract involving offer and acceptance and other 
conditions applicable to gifts inter vivos; but see Baillie’s 
Imameea, p. 211, where waqf is defined as a contract, and 
p. 231 , where a bequest is also defined as a contract : see also 
pp. 217, 220. Then as to the various conditions said to be 
required by Mahomedan law for the validity of a waqf, a 
summary of them is given by Mr. Baillie in his Imameea, 
p. 213, and four conditions of its creation stated on p. 214. 
Precisely the same conditions are given in his Hanifi law on 
p. 560 as applicable to Sunnis : see also Muhammad Azizuddin 
Ahmad Khan v. Legal Remembrancer to Government (3), 
Baillie’s Imameea, p. 212, and Hanifi, pp. 559, 565, 568, and 
601; Ameer Ali, pp- 395, 407, 408 ; Macnaghten’s Mahomedan 
Law, pp. 416, 417 ; Wilson’s Mohomedan Law, p. 269, para. 319, 
and the case in 14 Allah. 229. It was also contended that the 


(O (1836) 6 S.D. A. no. 
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(3) (>893) Ind. L. R. IS Allah. 3*1 • 
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evidence did not prove that the respondents are the legitimate 
. issue of Zaka-ud-daulah. The main evidence relied upon 
consisted of certain documents purporting to bear the seal of 
Haji Begam. These were not proved to have emanated from 
her as her declarations. Many of them were not admissible in 
evidence ; see Indian Evidence Act. s. 32, clause 3. Moreover, 
in dealing with those statements, it must not be assumed that in 
referring to issue she necessarily meant legitimate issue. There 
was no evidence that the mothers of the respondents were ever 
treated as legitimate by Haji Begam and other members of the 
family, or were even acknowledged as his legitimate children 
by their alleged father. 
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Maync, for the respondents, contended that the Courts 
below were right in holding that under Shiah law a waqf 
cannot be directly created by will, and that the deed of 
July 10, 1890, was invalid. He relied upon th^ reasoning 

contained in Mahmood J.’s judgment in 14 Allah. 429. Shiah 
and Sunni laws on the subject of creation of waqf by will are 
not identical. The authorities cited on the other side shew 
that they are different. The Mahomedan t^xls cited bv 
Mahmood J. lay down the essentials of a waqf under Shiah 
law. He referred especially to pp. 446, 462, 463, and 468 of 
that judgment. The Shiah law is much more strict than 
Sunni law as to creation of waqfs. There are four essentials 
to its validity : first, possession must be at once given to the 
donee ; second, there must be an absolute transfer to take 
effect at once by the donor ; third, the gift must be uncon¬ 
ditional ; fourth, there must be no reservation of interest by 
the donor : see Baiilie’s Imameea, pp. 212, 213, 218 ; .4meer 
All, pp. 409, 410. He referred to paragraph 10 of the docu¬ 
ment in this case as violating those conditions, or some of them. 
Then, upon the question of legitimacy of the respondents’ 
mothers, it was contended that the Judicial Commissioners 
were right in regarding the documents containing Haji Begam’s 
statements as to her heirs as trustworthy and as conclusive 
coming from a person who had the best means of knowledge, 
and made not merely ante litem motam, but before any con¬ 
troversy had arisen in the family on this question. They 
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shewed that she intended them to be her heirs : see Fazeelun 
Beebee v. Oinda Beebee. (l) With regard to the criticism that 
issue where used in those documents does not necessarily 
mean legitimate issue : see Fazeelun Beebee v. Omda Beebee. (l) 

De Gruyther replied. 

March 4. The judgment of their Lordships was delivered 

by 

Sir Arthur Wilson. The suit out of which these consoli¬ 
dated appeals arise relates to the devolution of a part of the 
property of Haji Begam, a Mahomedan lady who died at a 
very advanced age on January 19, 1894. She was a daughter of 
a former King of Oudh, and the family to which she belonged 
are Shiahs and governed by the Shiah law. 

Haji Begam was married to Ikhtidar-ud-daulah, who died in 
1883, and the issue of that marriage was a son, Zaka-ud-daulah, 
who died about forty years ago, leaving issue by three different 
mothers, Farzana, Haidri, and Jafri. By Farzana he left a son, 
Fazl Ali, who Is dead without issue, and a daughter, Najmun- 
nissa, who died leaving a son Baker Ali, the first appellant. 
By Haidri, Zaka-ud-daulah left a daughter, Shazada, since 
deceased, whose daughter is the first respondent. By Jafri he 
had a daughter, Wilayeti, who died leaving a son, the second 
respondent. 

On July 10, 1890, Haji Begam executed a document, the 
legal effect of which is in controversy, under which it is con¬ 
tended by the appellants that certain portions of Haji Begam’s 
estate have become waqf devoted to religious purposes. Under 
this document Sadik .Ali the second and Baker Ali the first 
appellant were to be executors and mutawailis; and on 
January 21, 1895, Sadik Ali alone obtained probate of the 
document as a will. Baker Ali being a minor. 

On June 8, 1895, the now respondents filed the present suit 
against the appellants in the Court of the Additional Civil Judge 
of Lucknow.. They alleged that they were entitled as heirs of 
Haji Begam to two-thirds of the property which should pasfe to 
her heirs, while they admitted that the other third passed to 


(i) (1868) 10 Suth. W. R. 469. 
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the first appellant, Baker Ali, as their co-heir. And they 
claimed to have it established that the alleged will of July 10, 
1890, was invalid as against them as heirs, and to recover 
two-thirds of the property affected by it. 

The Additional Civil Judge who heard the case held that the 
plaintiffs, the now respondents, had failed to prove that they 
were heirs of Haji Begam. As to the second question, he held 
that the will was not valid against heirs ; but as he had found 
that the respondents were not heirs, he dismissed their suit 
with costs. Against this decision an appeal was brought to the 
Court of the Judicial Commissioner of Oudh. The two Addi¬ 
tional Judicial Commissioners who heard the appeal differed 
from the first Court on the first question, and held that the 
now respondents were heirs of Haji Begam, while they agreed 
with the first Court as to the effect of the will ; and they 
accordingly reversed the decree of the first Court, and made a 
decree in favour of the now respondents on all points. Against 
that decree the present appeals have been brought. 

With regard to the question whether the respondents are 
heirs of Haji Begam, their case is that their mothers Shazada 
and Wilayeli were the legitimate children of Zaka-ud-daulah, 
inasmuch as the respective mothers of those ladies, Haidri and 
Jafri, were his wives, married to him in the mutai or temporary 
form, which is accepted as valid by the Shiah law. 

On the other side it was alleged that Haidri and Jafri were 
both sisters of Farzana, the first wife of Zaka-ud-daulah, and 
that Farzana was living at the time of the supposed marriages 
with Haidri and Jafri, so that there could have been no lawful 
marriages with them. Both Courts in India have found 
that the facts necessary to support this contention are not 
proved; and their Lordships were not asked to review these 

findings. 

It was also urged in India as matter of law that a child of a 
mutai marriage is not legitimate without proof of acknow¬ 
ledgment by the father; but this contention was abandoned 

before their Lordships. 

The case that remains on behalf of the appellants is that 
neither Haidri nor Jafri was married to Zaka-ud-daulah, that 
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}■ C. they were mere slave girls, and that their children by Zaka- 

W ud-daulah were the fruit of illicit intercourse with him. The 

Baker Ali ‘•’“s raised, which is one purely of fact, is the one upon 

Khan which the Courts in India have differed. 

AnJuman 

Ara Begam. There is no direct evidence of either marriage—a point 

SadikAli “P®" ‘he Courts in India have not laid much stress 

khan and under the circumstances their Lordships think rightly.’ 

AnJuman There is no evidence of acknowledgment of the children by 

Ara_^gam. their father-a point which is of less importance than it might 

otherwise have been by reason of the fact that, when he died 

the two children whose status might have been afiected were’ 
very young. 


But marriage and legitimacy may of course be proved in 
such cases by other means. In the present case the most 
important evidence in favour of legitimacy consists of a series 
of statements made by Haji Begam herself which were admitted 
as evidence by the Courts in India, and their Lordships think 
rightly. It appears that Haji Begam was in receipt of a pension 
from Government known as a “wasika"; and according to 
the practice in force such pensioners were from time to time 
called upon to make statements to the Wasika Office, a depart¬ 
ment under Government, as to who were their heirs. A series 
of such statements by Haji Begam extending from 1860 to 
1890 is in evidence. It also appears that from time to time 
Haji Begam w'as asked by the wasika officers to furnish explana¬ 
tions of the statements submitted by her, and several letters in 
reply to such inquiries have been produced. In these docu¬ 
ments, beginning with that of 1860 down to and including that 
of 1885, Haji Begam speaks of the line of Haidri and that of 
Jafri as heirs in exactly the same terms as of the line of 
Farzana, whose legitimacy is not questioned; she speaks of 
Shazada and Wilayeti as her granddaughters, and as daughters, 
of Zaka-ud-daulah ; she speaks of Shazada, at a time before 
Wilayeti was born, as daughter of a mutai wife, coupling her 
as such with Najmunnissa; and she speaks of Jafri as a mutai 
wife still alive. In her statement of 1890. it is true, she omitted 
the respondants from her list of heirs. In her letter of explana¬ 
tion she gave her reasons for this, which do not seem to be 
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inconsistent with her previous statements of fact, but which 
were not accepted as satisfactory. 


Their Lordships think that the Appellate Court vas right in 
giving great weight to these documents. They come from a 
public office and bear indorsements which exclude all doubt of 
their genuineness ; they contain the statements of one who had 
the best means of knowledge, made at times when no such 
controversy as the present can well have been in contempla¬ 
tion ; and the statements are such that, if true, they seem to 

conclude this part of the case. 


Baker ali 
Khan 

v. 

AnJUMAN 
ARA BEGaM. 


Sadik ali 
Khan 

ANJUMAN 
ARA BEGAM. 


Ikhtidar-ud-daulah, Haji Begam’s husband, who died in 1883, 
also appears to have been in receipt of a wasika, and when he 
died a question arose as to who should succeed to it. A petition 
was presented jointly by Fazl Ali, Shazada, and Wilayeti 
describing the deceased as their grandfather, and asking that 
his pension should be allotted to them. This petition their 
Lordships think has been duly proved, and it seems to be by 
necessary inference a statement by Fazl Ali, and a statement 
against his own interest, that the title of his two cousins was 

as good as his own. And so far it confirms the far more 
important statements of their grandmother. 

On the same occasion inquiry was made from the Wasika 
Office of a number of persons as to the heirs of the deceased 
man- and the answers then obtained from them with the 
evidence of the same persons at the trial have been received. 
This evidence, however, is of very inferior value to that pre¬ 
viously referred to, for it consists at best of hearsay reports of 

statements said to have been made by members of the family. 

The learned judges who heard the appeal in India do not 
appear to have attributed much importance to it, and their 
Lordships do not rely upon it for the conclusions at which they 


have arrived. 

In support of the respondents’ case reliance was further 
nlaced upon the treatment of Haidri, Jafri, and the descendants 
of each in Haji Begam’s family, which, it was argued, was 
inconsistent with illegitimacy. In dealing with this branch of 
evidence their Lordships will only notice those matters as to 

which there is no controversy of fact. 
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Haidri Rnd Jafri and th6ir children and grandchildren were 
always treated as members of Haji Begam’s family. Haji 
Begam made an allowance to each of those ladies for the main¬ 
tenance of herself and her children. Haji Begam provided for 
the marriages of the children, and such marriages took place 
with members of the family; thus the second respondent, Wasi 
Ali, is married to the daughter of the second appellant, Sadik 
Ali, who is himself a sister’s son of Haji Begam. Lastly, in 
the will of Haji Begam, the eflect of which will have to be 
considered in another connection, when making provision for 
the anniversary religious ceremonies in commemoration of the 
deaths of certain ladies, the testatrix places Shazada in the 
same list, not only with Najmunnissa, but with the testatrix 
herself and her mother, and provides alike for all. 


To meet the case of the respondents, reliance has been 
placed upon two lines of defence. First, the learned counsel 
for the appellants has sought to impugn each piece of evidence 
in detail, and in particular has examined and criticized every 
document relied upon, with the object of shaking its credit and 
minimising its effect. Their Lordships have given full weight 
to these criticisms, but they have failed to create any doubt in 
their Lordships’ minds as to the trustworthiness or as to the 
meaning and effect of the documents to which, as already 
indicated, they attach importance. 


The appellants relied secondly upon evidence given at the 
trial, by witnesses of each side, the effect of which is said to 
have been to shew that in the family to which Haji Begam 
belonged very lax views as to sexual relations prevailed, and 
that, for social purposes at least, legitimate and illegitimate 
children were treated alike. This evidence seems to have had 
great weight with the Court of first instance. 

It is unnecessary to consider what eflect ought to have been 
given to this evidence if the case of the respondents had rested 
only on evidence of treatment in the family, for this is not the 
case. The statements and letters of Haji Begam and the 
petition to which Fazl Ali was a party related, not to social 
status or family recognition, but to rights of inheritance. And 
the evidence in question can have no bearing upon statements 
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on that subject. Certainly, too, it can have no tendency to 
neutralize the express assertions of Haji Begam that Shazada 
was the daughter of a mutai wife, and that Jafri was a 
mutai wife. 

For these reasons their Lordships are of opinion that the 
Additional Judicial Commissioners were right in holding that 
the respondents are co-heirs with Baker Ali of Haji Begam, 
and are as such entitled to two-thirds of the property descending 
to her heirs. , 

The second inquiry involved in these appeals is as to the 
validity and effect of the alleged will of July 10, 1890. 
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That document commences with the usual invocation and 
reference to the uncertainty of life, and proceeds :— 


I deem it proper to dispose of by will a third part of my 
movable and immovable property and that of cash in the way 
of God for ever, in order to improve my condition in the next 
world, and to make arrangements thereof in my lifetime that 
there may arise no quarrel and dispute after my demise, I 
. . . . do hereby set apart out of my entire property a third 

part as detailed below, valuing this date Rs. 54,100 Queen’s 
coin, for the expenses of Imambara, &c., and having appointed 
two executors and mutawallis (superintendents) named Nawab 
Sadik Ali Khan and Nawab Baker Ali Khan, make my will 
with the following provisos 

“(l.) That having placed one pucca Imambara owned and 
possessed solely by me and free from all transfers with two 
pucca Mahal Sarais, compound and pucca shops, situate in 
Mohallah Pir Bokhara and Lohia Bazar in the Lucknow city, 
and bounded as under, together with all furniture and articles 
intended for mourning purposes in the month of Moharram 
and belonging to the said Imambara, the detail whereof is given 
below, under the charge of the aforesaid mutawallis (super- 
intendents) I set apart for the perpetual expenses of Imambara 
four promissory notes amounting to Rs. 54,100, numbered as 
follows : [The numbers are given, as are the boundaries of the 
Imambara, and a list of furniture and other articles].” 

Para 2 • “ That the monthly and annual expenses of the 
Imambara mentioned above shall ordinarily be as detailed 

16 
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below, and the said executors shall have no power at any time 
to decrease or increase expenses.” [The expenditure is here 
prescribed.] 

Para. 3 provided for the minority of Baker AH. 

“ (5.) That Nawab Sadik Ali Khan and Nawab Baker Ali 
Khan will continue to act as superintendents and managers 
during their lifetime, and after their demise their descendants 
generation after generation will hold the same office. If (God 
forbid) any of thefr descendants may turn out of bad conduct 
and prove incompetent for the office, the British Government 
and Mujlahid ul-asr (religious leader for the time) conjointly 
shall appoint two fit persons to act as superintendents for the 
Imambara, and they shall be invested with the aforementioned 
powers. Any of the superintendents desiring to renounce 
his office can do so after appointing a new man of his own 
choice. 


“ (7.) The income arising from the shops and houses shall be 
kept with the superintendents, and after defraying miscellaneous 
expenses of the Imambara, the surplus shall be distributed 
among Saiyeds. 

“ (8.) If, perchance, both the executors or their descendants 
commit embezzlement and misappropriation, subvert the 
arrangements stated above, or raise any dispute or quarrel 
about the same, the magistrate of the district shall, in that 
case, institute an inquiry, and shall have power to appoint other 
two persons in their place and act as directed above. 

“ (9.) The executors shall have no power to make any sort 
of transfer by mortgage or sale, in respect of the above detailed 
promissory notes, at any time. 

“(10.) That the said executors shall have power to indorse 
the notes after my demise in execution of the will, and during 
my lifetime 1 shall receive the interest and defray the expenses 
of the Imambara ; nay, so long as I live, all sorts of propertv 
in respect whereof the will has been made shall remain in mv 
absolute proprietorship. The expenses incurred after my death 
in obtaining a certificate, in conducting suits in the event of 
dispute arising between heirs or in seeking any other relief 
shall be met from the interest arising from the promissory notes* 



VOL. XXX.] 


INDIAN APPEALS. 


109 


but in case of insufficiency the additional expenses shall be 
paid by the superintendents by deducting from such .tem ^ 
they thiik proper, so that they may sustam no personal loss. 

The superintendents are further empowered to ' 

portionate deduction in all the items of annual J ’ ' 

chance any diminution be made by Government m the presen 

rate of interest. 

“ (12.) In the sa,d Imambara corpses w.ll be interred w.th 

the consent of the above-named superintendents. 

“(13) If after the execution of th,s null, wh.ch has taken 

place rith my free-will and consent, 1 execute another null or 
^ \ revoking this will and disposing of the propertv 

“detaitd above, the latter one should be regarded by the Court 

''^n paragraph H it is said: “l have written these fev line- 
as a will and have got it registered.’ , , ^ ..-ill 

Their Lordships think it clear that this document .s a w. l 

ani that Us expressed intention is to convey the property w.th 
and that its e y testatrix, to the muta- 

admits of it. , 

It was held, however, by both the Courts in India that un e 

the Shiah law. unlike the Sunni law, a waqf cannot 
u n And though it is not so stated, there can be little 

m thaf the Courts .n so holding acted out of deference to 
doubt that the Court of the North- 

the decision of a Fu Agha Ali Khan y. 

Western Provmc s n ^ 89^^ 

Altaf have therefore to consider whether 

laid down. Th reasons were most fully expressed 

'77 TTTtZ in deciding, as they seem to have 

(i) ind. L. R. H Allah. 429- 
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certain propositions as to which there is no doubt. A Shiah 
can make a gift. He can make a gift of the kind known as a 
waqf. He can make a will and can, speaking generally, give a 
gift by will. It would seem to follow as a logical inference 
that he can make a waqf by will, as can a Sunni. And in 
substance and effect it is admitted that he can indirectly do so. 
It is admitted that he can make a gift of property by will and 
require the donee to apply it as waqf ; the contention is that 
the testator, though he can do this, cannot himself directly 
create the waqf by his will. The distinction which has been 
taken is thus one of form, not of substance; and it is one 
which has little to commend it unless their Lordships are 
constrained by authority to accept it. 

The only judicial authority prior to 1892 on the present 
point cited in argument is the case, in 1836, of Wasiq Ali 
Khan v. Government (l), mentioned by Mahmood J. at p. 449 
of his judgment, in which effect was given to a testamentary 
waqf of a Shiah. Mahmood J. suggests that the Sudder Court 
wrongly applied Sunni law to the case, and it may be so ; but 
it may equally well be that it was not then thought that there 
was any difference on this point between the two schools of 
Mahomedan law. The learned judge suggests also that until 
the case before this Commfttee in 1841, Rajah Deedar Hossein 
V. Ranee Zuhoor^oon-Nissa (2), Shiah law was not consistently 
applied to Shiah cases. And again he may be right, though 
the language used in the case just cited (3) hardly supports him 
in this view. The case before the Sudder Court is not a strong 
authority, but so far as it goes it lends support to the more 
liberal view upon the question under consideration. The 
case of Prince Suleman Kadar v. Darab Ali Khan (4), decided 
in 1881, shews at least that in the same family to which 
Haji Begam belonged a testamentary waqf was created and 
apparently went unquestioned. 

On the other hand, the only support for the doctrine that a 
Shiah cannot directly make a waqf by will is to be found, not 

(1) 6 S. D. A. no. 

(2) (1841) 2 Moore’s Ind. Ap, Ca. 


441 - 


(3) 2 Moore’s Ind. Ap. Ca. at 
PP- 477 . 478. 

t 4 ) (1881) L. R. 8 Ind. Ap. 117. 
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in any positive statement by any of the recognised authorities J* 

on Shiah law, but in the reasoning of Mahmood J. upon a 1903 

number of more or less ambiguous texts, which their Lordships j 

have considered with all the respect due both to the opinion of Khan 

z\ 

so eminent a Mahomedan lawyer, and to the concurrence of anjuman 
his colleagues in the Full Bench in his views. Aka Beg am 


In the earlier and more important part of his judgment the 
learned judge deals with texts, many of them of undoubted 
authority, which purport to lay down the essentials of a waqf 
under Shiah law, namely, that a waqf is by definition a con¬ 
tract involving ofler and acceptance, that as essential conditions 
there must be delivery of seisin, that the gift must be 
unconditional, and that nothing must be reserved for the 
settlor. 


Sadik Ali 
khan 

V. 

anjuman 
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The last two conditions may, their Lordships think, be dis¬ 
regarded for the present purpose. If a waqf may be made by 
will speaking from the death, there is no condition and no 
reservation in such a case as the present. Mahmood J.’s 
reasoning turns on the definition and the first condition; he 
thinks his conclusion necessarily follows from them, and this 
is the really important part of his reasoning on which the 
whole depends. The argument of the learned counsel for the 
respondents was the same : he contended that if you accept 
the texts, as you must do, you are bound to accept their logical 

consequences. 


In Abut Fata v. Russonioy Dhur Chowdhry (l), in the judg¬ 
ment of this Committee delivered by Lord Hobhouse, the 
danger was pointed out of relying upon ancient texts of the 
Mahomedan law, and even precepts of the Prophet himself, 
of taking them literally, and deducing from them new rules of 
law, especially when such proposed rules do not conduce to 
substantial justice. That danger is equally great whether 
reliance be placed upon fresh texts newly brought to light, or 
upon fresh logical inferences newly drawn from old and undis¬ 
puted texts. Their Lordships think it would be extremely 
dangerous to accept as a general principle that new rules of 

law are to be introduced because they seem to lawyers of the 

(I) ( 1894 ) L. R. 22 Ind. Ap. at pp. 86 , 87 . 
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present day to follow logically from ancient texts however 
authoritative, when the ancient doctors of the law have not 
themselves drawn those conclusions. 

There are, moreover, special difficulties in the way of accept¬ 
ing the inference drawn by Mahmood J. from the definition 
and conditions of a waqf as laid down in the ancient Shiah 
texts. The more important of those texts have long been 
accessible to all lawyers. In none of them does the author 
himself draw the conclusion that the creation of a waqf by will 
is excluded. Nor has that conclusion been drawn by any 
modern writers who have collected and translated such texts, 
though in other respects the difference between the Shiah and 
the Sunni law of waqf has been pointed out. 


And beyond these negative indications their Lordships find 

% 

an important guide for determining the light in which the 
definition and condition in question should be regarded, as 
bearing upon the testamentary creation of a waqf, in the closely 
analogous case of a gift. A gift like a waqf is defined as a 
contract requiring offer and acceptance, and delivery of seisin 
is a condition of the validity of a gift as of a waqf. Yet from 
the time of the earliest Shiah authorities until now it has 
always been clear that a Shiah can make a gift by will. The 
most authoritative work of that school (the one translated by 
Baillie) contains a chapter on wills. This Committee in 
Nawab Atnin-ood-Dowlah v. Syud Boshun Ali Khan (l) 
affirmed their validity. .Vnd the distinction drawn by Mah¬ 
mood J. is itself based on Ihe legal efficacy of a gift by will. 
Their Lordships think that, in applying the same definition 
and condition to the case of a waqf, it is safer to follow 
this analogy than to draw the logical conclusions which may 
seem to an acute modern dialectician to follow from the words 
of the old texts. 

Another part of the judgment of Mahmood J. deals with 
texts which seem to have little bearing 'upon the present ques¬ 
tion. They discuss the consequences of the death of a settlor 
before delivery of seisin, and they relate apparently, not to 
wills, but to cases in which a man has made a deed of waqf 


(i) (1851) 5 Moore’s Ind. Ap. Ca. 199. 



VOL. XXX.] 


INDIAN APPEALS. 


113 


intended to operate inter vivos, but has died before he could 
complete the transaction by delivery. 

The last part of th“ judgment of th^ learned judge cites texts 
I bearing somewhat more closely upon the present question. 

But there is no unanimity among them ; the learned judge has 
to choose between texts which he thinks are of various degrees 
of authority, and it is to reconcile those which he accepts 
that he adopts his distinction between the direct and indirect 
creation of a waqf by will. Their Lordships doubt whether 
the learned judge would himself have relied upon such texts as 
sufficient to support his conclusion had he not already been 
satisfied of its correctness by the reasoning of the earlier pari 
of his judgment, in which their Lordships are unable to concur. 

For the foregoing reasons their Lordships are of opinion 
that the rule of law laid down by the Allahabad High Court, 
and followed by both the Courts in India in the present case, 
to the effect that a Shiah cannot create a waqf by will, is 
V unsound. 

Their Lordships thus differ from the First Court upon both 
the broad issues raised in the case, while they agree with the 
Appellate Court upon the first and differ upon the second. But 
the result is that the suit of the plaintiffs, the present respon¬ 
dents, fails and was rightly dismissed by the First Court, 
though not upon the right grounds. 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner’s Court should be set aside 
with costs, and that of the Additional Civil Judge of Lucknow 
affirmed. The respondents will pay the costs of these appeals. 

Solicitors for appellants : Watkins & Lempriere. 

Solicitors for respondents .T.L. Wilson & Co, 
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MOHORI BIBEE AND Another . . . Defendants; 

AND 

. DHURMODAS GHOSE .Plaintiff, 

ON appeal from the high court in BENGAL. 

/ndian EviJerue ^ct, s. iis^^ct/. of tS77, s. 41^/ndian Contract Act, s. ig 
{Explanation), and No Estoppel where Truth kn<mn to both 

Parties—lnfant incapable of contracting—Moneys paid to Infant not 
recoverable. 

Sect. 115 Act I. of 1872 do6s not apply where the untrue statement 
relied upon is made to a person who knows the real facts and is not 
misled by it. There can be no estoppel where the truth is known to both 
parties :— 

Held, that a false representation made to a person who knows it to be 
false is not such a fraud as to take away the privilege of infancy : see s. 19 
of the Indian Contract Act (explanation). 

Nelson v. Stocker, (1859) 4 De G. & J. 458, approved. 

The Indian Contract Act makes it essential that ail contracting parties 
should be competent to contract, and expressly provides that a person 
who by reason of infancy is incompetent to contract cannot make a 
contract within the meaning of the Act. 

Where he purports so to do, his alleged contract is void; and neither 
s. 64 nor s. 65 can apply to it. He cannot be compelled, except in the 
discretion of the Court exercised under s. 41 of Act I. of 1877, to repay 
any moneys which he has received in respect of it. 

Nottingham Permanent Benefit Building Society v. Thurston, [1903! 
A. C. 6, followed. 

Appeal from a decree of the High Court (Dec. 12, 1898) 
affirming a decree of Jenkins J. (Feb. 7, 1898). 

These decrees held that a certain mortgage dated July 20, 1895, 
was void and inoperative as having been executed by the 
respondent to Brahmo Dutt, now represented by his executors 
the appellants, while he was still a minor, and ordered the 
same to be cancelled. 

The suit was to cancel the mortgage as having been executed 
by the respondent while a minor after due notice of the fact 
The said mortgage was of the respondent’s properties, 

• Present : LORD MaCNAGHTEN, LORDDaVEY. LORD LiNDLEY, SiR FORD 

NORTH, Sir Andrew scoble, and Sir Andrew Wilson. 
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No. 15, Boloram Ghose’s Streeti and 133, Cornwallis Street, 
it) Calcutta, to one Brahmo Dutt, since deceased, to secure 
Rs. 20,C00, with interest at 12 per cent, per annum, it was 
prepared by one Kedar Nath Mitter, an attorney of the Calcutta 
High Court, who acted in the matter on 1 ehalf of both the r 
mortgagee and the mortgagor. The First Court found that in 
1895, the respondent applied to th^ said attorney to pro¬ 
cure him a loan of Rs. 20,000 on th" said property, and that the 
attornS^ applied to Brahmo Dutt’s local manager, one Dedrai, 
who consented to take up the mortgage ; that in course of 
investigating the title of th*' houses it came to thp knowledge 
of the attorney that the respondent was a minor, and was still 
represented in certain litigation in which he was concerned by 
his mother as the guardian of his person and property ; that, 
the r^'spond^nt having all-ged that he had attained his majority, 
the attorney made inquiries which, he said, led him to the 
conclusion, which was found not to have hrpn justified, that 
the respondent had been born on June 17, 1874, and was of 
full age on June 17, 1895 ; that in ord^r to make matters, aah“ 
thought, safe, the attorn-^y called upon the respond'-nt to make 
a d'=‘claration fixing th" date of his birth, and that the respond¬ 
ent made such d'^^claration, affirming that he had been born on 
June 17, 1874, and had a":'.ined his full age of twenty-one 
y: years on June 17, 1895; that on July 15, 1895, the attorney 
had been informed by the respondent’s mother and guardian 
that ho was still a minor, and that he, the attorney, was fully 
aware of the re^pondenfs minority at the time of the execution 
by the respondent of the mortgage in question. 

The same Court h''ld that s. 115 of the Indian Evidence Act 
,(Act t. of 1872), which is as follows, “ Wh-'n on'' person 
has by his decla»'ation, act, or omission intentionally caused 
or p-^rmitted anoth'^r person to believe a thing to be true, 
and to act upon such belief, neither he nor his representative 

• 

shall be allowed in any suit or proceeding between himself 
ahd^simh person or his representative to d^'ny the truth of 
that thing,” was not intended to apply to infants. 

The judge held further that, although he absolved Brahmo 
Dutt from all personal responsibility in the matter, his claim 
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must necessarily be tested by reference to his attorney’s know- 
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ledge, and he expressed his opinion that Kedar Nath was not 
deceived, and that the circumstances of the case were not such 
as to nullify the plea of infancy. 


dhurmohi^s 
GHOSE. ^ 


On behalf of Brahmo Dutt a point was raised based on the 
provisions of s. 64 of the Contract Act (Act IX. of 1872), which 
provides as follows :— 


64. When a person at whose option a contract is void* 
able rescinds it, the other party thereto need not perform any 
promise therein contained in which he is promisor. The party 
rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, restore 
Such benefit, so far as may be, to the person from whom it was 
received." 


The judge in reference to this contention said that both 
sid“s agreed that if the mortgage in question was the mort¬ 
gage of an infant it was voidable ; and that he was of opinion 
that there had been no benefit to the respondent which he 
was bound or abl** to restore, as he “ probably ” spent the 
money received by him “ in useless or even vicious extrava¬ 
gance." He considered also that this was not a case in which 
justice required that the respond'^nt should make compensation 
in accordance with the provisions of s. 38 of the Specific Relief 
Act (Act I. of 1877), which provides that, “on adjudging the 
rescission of a contract, the Court may require the party to 
whom such relief is granted to make any compensation to the 
other which justice may require." 

He therefore decreed the suit, and ordered that Brahmo 
Dutt should pay the respondent’s costs. 

In the Appellate Court Maclean C.J. expressed his opinion 
that the declaration affirmed by the plaintifi was not his 
language, but that of Kedar Nath, and that the latter was not 
misled by it. He also considered that s. 115 of the Evidence 
Act had no application to the case of a minor. He also held 
that the Court was not bound either by s. 64 of the Contract 
Act, or by ss. 38 and 41 of the Specific Relief Act, to order the 
plaintiff to repay whatever money he had received at the 
execution of the mortgage. 
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Phillips and De Gruyther, for the appellant?, after submitting ■'* 

that the Courts were wrong in imputing to Brahmo Dutt, 1903 

Kedar Nath Mitter’s knowledge of the r'spond nt’s infancy, muhoki 
contended that under s. 115 of the Indian Evidence Act the 

f' • 

respondent was ^stopped from setting up that he was an infant Dhurmopas 

, , . . . , . , XV Chose. 

when he executed the mortgage in suit. And in any event tho _ 

Courts should not havp decreed the rospondent’s suit without 

ordering repayment by him to Brahmo Dutt of Rs. 10,500, which 

l^e had admittedly received as part of the consideration money 
under the deed. They relied upon s. 64 of the Indian Contract 
Act, and contended that the Courts w«re wrong in holding that 
those two sections—115 of .\ct I. of 1872 and 64 of Act IX. of 
1872—did not apply to infants. Infants were “ persons ” com¬ 
petent to contract within the meaning of thos- sections, and 
any one contracting with them was bound subject to this, that 
the infant could avoid it on coming of ag''. Being a voidable 
contract, it was nevertheDfS a contract, and f^’ll within ss. 64 
and 65 of Act IX. of 1872. See also ss. 11 and 19 and Act IV, 
of 1882, ss. 4 and 7. Sects. 38, 41, 11, and 64 of Act I. of 
1877 were also relied upon as entitling the mortgage- in this 
case to a return of his mortgage money, and as giving a dis¬ 
cretion to the Court, which ought to have been exercised so to 
order. Reference was mad*’ to the following cases: Sara 
Chunder MUfer v. Mohmi Bibee (l) ; Sarat Chunder Dey v. 

Gopal Chunder Laha (2); Canesh Lala v. Bapu (3) ; Mills v. 

Fox (4) : Wright v. Snowe (5); Mahomed Arif v. Saraswati 

Dehya. (6) 

Mayne and Bonner jee, for the respondent, ronfended that 
the mortgage appearing on the face of it to have l een made by 
a person not of full age was absolutely void. Th- case did not 
fall within s. 64 of the Indian Contract Act or any of the other 
Sections relied upon, because there was no contract to be dealt 
with. An infant’s so-called contract, according to the true 


(1) 1(1898) Ind. L R. 25 Calc. 
371. 

(2) (1892) L. R. *9 Ind. Ap 203, 
215- 

(6) (1891) Ind. L. 


(3) (189s) Ind. L. R. 21 Bomb. 
198. 201. 

(4) (1887) 37 Ch. D. 133- 

(5) (i848) 2 DeG. & S. 321 . 

R. 18 Calc. 259. 
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construction of the sections in question, is made null and void 
altogether ; it is in fact no contract at all, for a contract cannot 
be made by a p-^rson who is legally incompet'-nt in that tehalf. 
?Iis agreement, if made, is one which is not enforc^atle by law : 
s-'e interpretation clause of the Contract Act; s^e ss. 11, 19, 
and 64. Ref^renc^ was made to Sashi Bushan Duff v. Jadu 
Nath Dutt ( 1 ) ; Hanmant Lahhsman v. Jayarao Narsinha (2); 
Mahomed AHf v. Sat^aswati Debya (3) ; Fatima Bihi v. 
Debnauth Shalu (4) It was cont'-nded that all the cases were 
those of voidable contracts, made by competent persons, and 
avoided by some rxtrinFic circumsfanres. Here there were 
concurrent findings that th" mortgagor was a minor at the 
date of the mortgage : sre Toolsey Persaud Bhuck v. Benayek 
Misset'. (5) 

repli'^d, referring to Trev'-lyan on Minority, 2nd ed. 
pp. 215, 216, and the cares there cit'-d, and also to p. 7. 

On November 26 the care was r'-argu^d upon the point 
whether infants* contracts ar'^ voidal le only, which in th'^ir 
Lordships* judgment is dealt with as turning exclusively on the 
right construction of the Contract Act. 

Maytte and Bo««e»vVe, for the respondent, contended that 
th®y were void, and r'^lied on s. 64 and s. 2 of the Contract Act. 
Under Hindu law minors* contracts vere utterly void : see 
Strange, vol. i. c. xii. p. 271 ; M^nu, c. viii. s. 163; 2 Cole- 
trooke*s Dig. p. 181. The Indian Contract Act obviourly did 
not alter that law and mak® th'^m merely voidaMe. He referred 
to ss. 2, 10, 11, 19, 22, 23, 24, 31, and 39, as shewing that a 
contract by a minor is treated as a transaction which has never 
b'^come a contract, but remains a written instrument of no 
legal eftect. 

Phillips and Dc Gn/y/Z/e/-, for the appellants, contended that 
it had never been decidea that before the Contract Act contracts 

(0 (iS^s) Ind. L. R. n Calc, SS^‘ (4) (1893) Ind.'L. R. 20 Calc. 508, 

(2) 11888) Ind. L. R. 13 Bomb. 512. 

SO. (s) (1896) L. K. 23 Ind. Ap. 102 ; 

(3) Ind. L. R. 18 Calc. *59, 263. S. C. Ind. L. R. 23 Calc. 918. 
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amongst Hindus were to be governed exclusively by Hindu law. 

He w- nt through the s-ctions relied upon on the other side to 
shew that the construction insisted npon was erroneous, and mohori 
cited Jamsetji N. Tala v. Kashinath Jhan Manelia (l) ; 
nal.omcd Any v. Saraswati Debya {Z) ; boiddeuaih D,y v. Dmm.oDAS 

Rainkishore Diy (il\ Doorgachuni Saha v. Ramiiarain Doss (4); -■ 

Rennie v. Gunga Narain Chowdhry (5) ; Hari Ram v. Jilan 
Ram (6) : Khaininnessa Bibi v. Lokenath Pal. (7) He 
referred to Act \ I. of 1899, which amended the Contract Act 
after the decisions to the effect that infants’ contracts were 
voidable only, and did not correct that view. [SlR Arthur 
Wilson inferred to Sadashiv Vaman v. Titmbak. (8JJ 

The respondent’s counsel was not heard in reply. 


The judgment of their Lordships was delivered by 
Sir ford North. On July 20 , 1895 , the respondent, 

Dhurmodas Gho.e. e.vecuted a mortgage in favour of Brahn.o 
Diitt a mon y-lender carrying on business at Calcutta and 
el-ewhere, to secure the r payment of Rs. 20,000 at 12 per cent, 
interest on some houses belonging to the respondent. The 
amount actually advanced is in dispute. At that time the 
^ond^nt was an infant; and he did not attain twentyone 

iT the month of September following. Throughout the 
transaction Brahmo Dutt was absent from Calcutta, and the 
u 1^. business was carried through for him by his attorney, 
KeLr Nath Mitter. the money being found by Dedraj, the 
, 1 manaeer of Brahmo Dutt. While considering the pro- 

^“‘'^,1 advance Kedar Nath received information that the 
H nt was still a minor; and on July 15 , 1895 , the 
letter was written and sent to him by Bhupendra 

Nath Bose, an attorney 

„ Sir—I am instructed by S. M. Jogendranundinee 
Das^The mother and guardian appointed by the High Court 

t fti’i Ind L. R. 26 Bomb. (s) (1865)3 Suth. W. R. lo, 

( 1 ) (iQoDInd. (1869) 3 Beng. L. R. A. C. 

N T .1 T R 18 Calc. as 9 - 

;.;Sulh.W.R..66-, ( 7 ) (.899)Ind.L.R..7CaIc.,76. 

(3) (1870)13 (1898) Ind. L. R. *3 Bomb, 

S.C. ,0 Beng. L. R. 376 , n. 1 

(4) (,870)i3Sutli. W. R. «7>- 
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J.C. under its letters patent of the person and property of Babu 

1903 Dhurmodas Ghose, that a mortgage of the properties of the 

Mohori Babu Dhurmodas Ghose is being prepared from your JC' 

Bibee office. X am instructed to give you notice, which I hereby do, 

dhurmodas said Babu Dhurmodas Ghose is still an infant under 

G^. th- age of twenty-one, and any one lending money to him will 
do so at his own risk and pr ril.” 

KedarNath positively denied the receipt of any such letter, 
but the Court of first instance and the Appellate Court both 
held that he did personally receive it on July 15 ; and the 
evidence is conclusive upon the point. 

On the day on which the mortgage was executed, Kedar 
Nath got the infant to sign a long declaration, which he had 
prepared for him, containing a statement that he came of age 
on June 17; and that Babu Dedraj and Brahmo Dutt, relying 
on his assurance that he had attained his majority, had agreed 
to advance to him Rs. 20,000. There is conflicting evidence as ^ 
to the time when and circumstances under which that declara¬ 
tion was obtained; but it is unnecessary to go into this, as 
both Courts below have held that Kedar Nath did not act upon, 
and was not misled by, that statement, and was fully aware 
at the time the mortgage was executed Of the minority of 
the respondent. It may be added here that Kedar Nath 
was the attorney and agent of Brahmo Dutt, and says 
in his evidence that he got the declaration for the greater 
security of his ‘client,” The infant had not any separate 
legal adviser. 


On September 10, 1895, the infant, by his mother and 
guardian as next friend, commenced this action against Brahmo 
Dutt, stating that he was under age when he executed the 
mortgage, and praying for a declaration that it was void and 
inoperative, and should be delivered up to be cancelled. 

The defendant, Brahmo Dutt, put in a defence that the 
plaintiff was of full age when he executed the mortgage ; that 
neither he nor Kedar Nath had any notice that the plaintiff 
was then an infant; that, even if he was a minor, the declara- 
tion as to his age was fraudulently made to deceive the 
defendant, and disentitled the plaintiff to any relief ; and that 
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in any case the Court should not grant the plaintifi any relief >■ C- 
without making him repay the moneys advanced. W 

By a further statement the defendant alleged that the plaintifi moh^h. 
had subsequently ratified the mortgage ; but this case who y 

failed, and is not the subject of appeal. Ghose. 

Jenkins J., who presided in the Court of first instance 
found the facts as above stated, and granted the relief asked. 

^nd the Appellate Court dismissed the appeal from him. Sub¬ 
sequently to the institution of the present appeal Brahmo Dutt 
died, and this appeal has been prosecuted by his executors. 

The first of the appellants' reasons in support of the present 
n -,1 is that the Courts below were wrong in holding that the 
tLwledge of Kedar Nath must be imputed to the 
In their Lordships' opinion they were obviously ^he 

defendant was absent from Calcutta, and personally did no 
ike any part in the transaction. It was entirely in charge of 
Kedar Nath, whose full authority to act as he did is not dis¬ 
ced He stood in the place of the defendant for the purposes 

orthis mortgage ; and his acts and knowledge were the acts and 
1 ^ nf his principal. It was contended that Dedraj, the 
kno^^ e ge real representative in Calcutta 

defendarit s g ^ J he had no knowledge of the plaintifi's 

^But there is nothing in this. He no doubt made 
minority^ out of the defendant's funds. But he says in his 
the ® .. Jar Babu was acting on behalf of my master 

“ 1„S “ . 1 ,,. ».«.r " 1 ..d. II,.1. ld,.l..r .. h. 

before the registration of the mortgage he did not 
adds hi^ 

communicate question raised as to the 

But he did know^that th- - ^ ^he 

plaintifi’s age; and he says i __ 
minority in the hands of Kedar Babu. 

iionis’ counsel contended that the plaintifi is estopped 
uTof the Indian Evidence .Vet (I. of 1872) from setting 
b was an infant when he executed the mortgage. 

up that he .“ Estoppel. When one person has 

The section is . ^^ission intentionally caused or per- 

by his declar believe a thing to be true, and to act 

mitted anot e representative shall be 

Upon sucn d » 
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I c. allowed in any suit or proceeding between himself and such 
1903 person or his representative to deny the truth of that thing.” 


Mohori 

Bibee 

V, 

dhurmodas 

Guose. 


The Courts below seem to have decided that this section does 
not apply to infants ; but their Lordships do not think it neces¬ 
sary to deal with that question now. They consider it clear 
that the section does not apply to a case like the present, where 
the statement relied upon is made to a p'rson who knows the 
real facts and is not misled by the untrue statement. There 
can be no estoppel where the truth of the matter is known to 
both parties, and their Lordships hold, in accordance with 
English authorities, that a false repre entation, made to a 
person who knows it to he false, is not such a fraud as to take 
away the privilege of infancy : Nelson v. Stocket^. (l) The same 
principle is recognised in the explanation to s. 19 of the Indian 
Contract Act, in which it is said that a fraud or misrepresenta¬ 
tion which did not cause the consent to a contract of the party 
on whom such fraud was practised, or to whom such misreprr" 
sentation was made, does not render a contract voidable. 

The point most pressed, however, on behalf of the appellants 
was that the Courts ought not to have decre-'d in the respond¬ 
ent's favour without ordering him to repay to the appellants the 
sum of Rs. 10,500, said to have been paid to him as part of the 
consideration for the' mortgage. And in support of this conten¬ 
tion s. 64 of the Contract Act (IX. of 1872) was relied on 


“ Sect. 64. When a person at whose option a contract is 
voidable rescinds it, the other party thereto need not perform 
any promise therein contained of which he is promisor. The 
party rescinding a voidable contract shall, if he have received 
any benefit thereunder from another party to such contract 
restore such benefit, so far as may be, to the person from whom 
it was received.” 


Both Courts below held that they were bound by authority 
to treat the contracts of infants as voidable only, and not void ; 
but that this section only refers to contracts made by persons 
competent to contract, and therefore not to infants. 

The general current of decision in India certainly is that ever 
since the passing of the Indian Contract Act (IX. of 1872) the 

(1) 4 De G. & J. 458. 
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contracts of infants arc voidable only. This conclusion, how¬ 
ever, has not bern arrived at without vigorous protests by ^3 

v.arious judges from tim» to tini-; nor indeed without decisions mohobi 
to the contr.ary eflect. Under the: e circumstances, their Lord- hiiiEE 
Ships consid-r themselves at liberty to act on their own view Um'BMODAS 
of the law as declared by the Contract Act, and they have 
thought it right to have the case reargued before them upon 
this point- They do not consider it necessary to eEamine in 
detail the numerous decisions above referred to. as m their 
opinion the whole question turns upon what is the true con¬ 
struction of the Contract Act itself. It is necessary, the.efo.e, 
to consider carefully the terms of that -Vet ; but before doing so 
it may be cone emenl to refer to the Transfer of Property Act (IV • 
of 1882). s. 7 of which provid^s that every person competent to 

contract and entitled to transferable property . . . - rs compe¬ 
tent to transfer such property . - - . in the circumstances, to 
the extent, and in the manner allowed and prescribed by any 

aw for the time being in force. Uhat is the Act unaer which 

L present mortgage was made, and it is m, rely dealing with 

persons competent to contract : and s. 4 of that Ac provides 

fi, f fhe chaoters and sections of that Act \vhich relate to cor, 

tracts are to be taken as part of the Indian Contract Act, 1872. 
tL present case, therefore, falls within the provisions of the 

latter Act. 

Then, to turn to the Contract Act. s. 2 provides i W Every 

nromis- and every set of promises, forming the consideration 

- bother is an agreement, (g) An agreement not enforce- 

b^rv law is said to be void. (/.) An agreement enforceable 

(A An agreement which is enforceable 

by " ".tn of one or nrore of the parties thereto, but 

nL^aUhl option of the other or others, is a voidable contract. 

” Sect 10 provides : “All agreements are contracts if they are 
T hv the free consent of parties competent to contract, for 
■"f i consideration and with a lawful object, and are not 

hereby expressly declared to be void. ” 

, I is most important, as defining who are meant by 
ITtent to contract ■'i it is as follows Every 
“ eoTpetent to contract who is of the age of majority 

18 
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according to the law to which he is subject, and who is of 
sound mind, and is not disqualified from contracting by any 
law to which he is subject.” Looking at these sections, their 
Lordships are satisfied that the Act makes it essential that all 
contracting parties should be “ competent to contract,” and 
expressly provides that a person who by reason of infancy is 
incompetent to contract cannot make a contract within the 
meaning of the Act. This is clearly borne out by later sections 
in the Act. Sect. 68 provides that, “ If a person incapable of 
entering into a contract, or any one whom he is legally bound 
to support, is supplied by another person with necessaries suited 
to his condition in life, the person who has furnished such 
supplies is entitled to be reimbursed from the property of such 
incapable person.” It is beyond question that an infant falls 
within the class of persons here referred to as incapable of 
entering into a contract ; and it is clear from the Act that he 
is not to be liable even for necessaries, and that no demand in 
respect thereof is enforceable against him by law, though a 
statutory claim is created against his property. Under ss. 183 
and 184 no person under the age of majority can employ or be 
an agent. Again, under ss. 247 and 248, although a person 
iinder majority may be admitted to the benefits of a partnership, 
he cannot be made personally liable for any of its obligations ; 
although he may on attaining majority accept those obliga* 
tions if he thinks fit to do so. The question whether a 
contract is void or voidable presupposes the existence of a con¬ 
tract within the meaning of the Act, and cannot arise in the 
case of an infant. Their Lordships are, therefore, of opinion 
that in the present case there is not any such voidable contract 
as is dealt with in s. 64. 

A new point was raised here by the appellants' counsel, 
founded on s. 65 of the Contract Act, a section not referred to 
in the Courts below, or in the cases of the appellants or 
respondent. It is sufficient to say that this section, like 
s. 64, starts from the basis of there being an agreement or 
contract between competent parties, and has no application 
to a case in which there never was, and never could have been, 
any contract. 
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It was further argued that the preamble of the Act shewed 
that the Act was only intended to define and amend certain 
parts of the law relating to contracts, and that contracts by mohori 
infants were left outside the Act. If this were so, it does not B.bee 
appear how it would help the appellants. But in their Lord- Dhurmodas 
ships’ opinion the .\ct, so far as it goes, is eNhaust.ve and _ 
imperative, and does provide in clear language that an infant 
is not a person competent to bind himself by a contract of this 

description. 

\nother enactment relied upon as a reason why ‘he mort¬ 
gage money should be returned is s. 41 of the Specific Relief 
\ct (I. of 1S77), which is as follows : Sect. 41. On adjudg¬ 
ing the cancellation of an instrument the Court may require 
the party to whom such relief is granted to make 
nensation to the ot'ner which justice may require. Sect. 3 

provides in similar terms for a case of rescission ^ 

^ c doubt do give a discretion to the Court, 

but1be“r:;f firs^ instance, and subsequently' the -V^ellate 
Su ^ in the exercise of such discretion, came to he con^ 

?us[on that under the circumstances of this case justice d^ 

,irp them to .order - the return by the respondent, of 
'^'^dvanced to him with full knowledge of his infancy, and 

so exercised. , . . j 

It was also contended that one who seeks equity must do 
“ T' f ihis is the last point over again, and does not 

funher except by referring to a recent decision 

require fu ^ Thu^stan v. Nottiugham Permaneni 

f" j,f(2) n .!«> 

^ V.he was a member part of the purchase-money of 
LX she purchased ; and the society also agreed to 
some to complete certain buildings thereon. 

I the advances, and took from her a mortgage for 
They made twenty-one she brought the action 

the amoun - void under the Infants Relief 

'’The Court held that, as regards the purchase-money 
Act. The ^ouiL 

(i) 


(a) [1903] A. C. 6 . 
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paid to the vendor, the society was entitled to stand in his 
W place and had a lien upon the property, but that the mortgage 

MOHORI ‘’^ust be d-clared void, and that the society was not entitled to 
Bible any repayment of the advances. Pealing with this part of 

says 0):“ The short answer is that a 

- • Court of Equity cannot say that it is equitalle to comprl a 

person to pay any moneys in respect of a transaction which as 

against that person the Legislature has declared to be void.” 
So here. 

Their Lordships observe that the construction which they 
have put upon the Contract Act seems to be in accordance 
with the old Hindu Law as declared in the laws of Menu, 
ch. viii. 163 : and Colebrooke’s Dig. liii. 2, vol. ii. p. i8l 
although there are no doubt decisions of some weight that 
before the Indian Contract Act an infant’s contract was 
voidable only in accordance with English law as it then stood. 

The appeal, therefore, wholly fails ; and their Lordships will 
humbly advise His Majesty that it should be dismissed. The 
appellants must pay the costs of the appeal. 

Solicitors for appellants : Watkins & Lempriefe, 

Solicitor for respondent : W, W. Box. 


(i) Ci 90*3 iCh.atp. 13. 
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HA]I SABOO SIDICK and Others 

AND 

AYESHABAI and Another 


Defendants: 


. Plaintiffs. 


j.c.* 

1903 

Marth 19 
April 30, 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 
AdmUsiUlity of Evidence- Draf, mU-U,.chastity of Widora.-Ptcadi»<. 

A draft of a ^ill not executed by the testator, ahich draft was written 
bv another person and contained no nrention of the respondents as h.s w.fe 
and daeghter. is not admissible evidence on an issue as to the testator s 

“""hTe’ unchastity of a widow after her husband's death is relied upon 
an answer to her claim for maintenance, it must be speci6cally put 

An issue whether she is so entitled "in any event " is insufficieat 
f!r the purpose, and cannot be amended after the plaint.fi's case .s closed. 

Appeal from a decree of the High Court (Feb. 28. 1901) 
Varying a d-cree of the same Court in its ortgmal jurtsdictton 

Th»’quest?on at issue is as to the claims of the 
an all-ged wife and daughter of one Hajt Haroon S.dick, the 
testator in the cause, against his estate. Haji Haroon was a 
Cutehee Memon. a member of a class of " ho bemg 

■nallv Hindus became converts to Mahomedamsm, but 

Bombay the Hindu law of inheritance. The respondents are 
Mahomedans whose claims against the said estate are governed 

by Hindu law. 

Both Courts decided in favour of the plaintifls that they were 

respectively wife and daughter of the deceased, and to 

maLtenance thereout, the High Court, however, reduemg the 
amounts allotted for that purpose by the lower Court. 

S,V tv. Rattigan, K.C., and Cowell, for the appellants. 

Jardine, K.C., and C. W. Afathoon, for the respondents, 
were not heard. 

. p„„nt : lord DaVEY. lord ROBERTSON, SIR ANDREW SCOBLE, and 
SIR ARTHUR WILSON. 
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hC. April 30. The judgment of their Lordships was delivered by 

Lord Robertson. The respondents were the plaintiffs in a 
^SiDicK^^ brought to assert their rights as one of the widows and a 
j,. daughter respectively of one Haji Haroon Sidick, a merchant 
Ayeshabai. of Bombay, who died on December 20, 1898. The plaint was 

filed on September 30, 1899. It originally raised, inter alia, 
the question whether Haji Haroon Sidick died intestate, but 
it is not now disputed that he left a will, under which the 
appellants, other than Fatmabai, are the executors. Fatmabai 
is admittedly a widow of the deceased. The appellants, on 
November 24, 1899, filed a joint written statement; and issues 
were settled on June 18, 1900. 


The main question raised by the plaint was whether the 
deceased had entered into a Nika marriage with the respondent 
Ayeshabai. This was keenly disputed, the case of the appel¬ 
lants being that at the alleged marriag*' ceremony the deceased 
had been personated. On this pure question of fact there are 
concurrent judgments in favour of the respondents ; and accord¬ 
ingly their Lordships have not been invited to reconsider its 
merits. The appellants confined their argument to four matters, 
the first of which is, in truth, inseparable from the merits. 

1. At the trial it was proved that the deceased had executed 
a will after the alleged marriage, and in it there was no mention 
made of either of the respondents. So far as it goes, this is an 
item of evidence against the marriage having taken place ; but, 
at best, it is only an item, more or less cogent, and its cogency 
must depend on whether the circumstances of the marriage 
made it natural that the wife should be an object of the 
husband’s testamentary bounty and improbable that he should 
have left her to depend on her legal right to maintenance. In 
the present instance, the Courts below have thought that the 
circumstances of this marriage made it not unlikely that the 
testator should take the latter course. It is obvious not only 
that this is a very tenable view of the question, taken by itself 
but also that the point raised by the appellants could only be 
made anything of by weighing it in relation to the whole evi¬ 
dence, on which the Courts below have concurrently preferred 
the respondents’ contention. 
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2. A draft of the will, also containing no mention of the 
respondents, was tendered in evidence, apparently as of itself ^ 
furnishing similar evidence to that aflorded by the will. This „^j, s^boo 
draft, however, was written, not by the testator, but by another S.mc. 
person, and in their Lordships’ judgment it was rightly Ave^bai. 
rejected. This was not a written statement made by the 

deceased. 

3 At the trial questions were put and disallowed which 
went to shew that Ayeshabai had been unchaste after the death 
of her husband, and had thus (as the appellants contended) 
disentitled herself to maintenance. On the record, as it stood. 

the appellants had neither ayerment nor issue of such unchastity. 

and all that they could point to was their denial that the 
plaintifts” were entitled to maintenance, and the fifth issue, 

Whether “the plaintifls are entitled in any event to main¬ 
tenance or marriage expenses.” I. is manifest that those 
general words, equally applicable to mother and chi d. are 
entirely unsuitable for the statement of the specific fact o 
incontinence on the part of the mother, and the words of the 
fifth issue are in fact an echo of the plaintifls own pleading. 

The appellants sought to better their position by applying for 
leave formally to raise the issue whether, in the event of the 
plaintiff Ayeshabai being entitled to maintenance fron, the 
date of the deceased death, she has not forfeited such right b> 
unchastity : and. on this application being refused, the appel¬ 
lants applied for leave to file a supplemental written statement 
raising the question of unchastity. Both applications were 
- refused. Both were made after the plaintiffs’ case was closed. 

It appears to their Lordships that it was out of the question 
that after the plaintiffs’ case was closed, this new averment 
should be made, necessitating as it did the opening up of the 
whole case, without any suggestion that the facts relied on had 
newly come to the knowledge of the appellants, and had before 

been excusably unknown to them. 

The proposal that this matter should now be reopened is the 
more unreasonable as the decree appealed against contains a 

dum casta clause, 

4 . The only other point was as to the amount of aliment. 
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No cause whatever has been shewn for interfering with the 
careful decision immediately under review, which modified the 
decree of the judge of first instance. 

^ Their Lordships will humbly advise His Majesty that the 

ayeshabai. appeal ought to be dismissed. The appellants must pay the 

costs of the appeal. 
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J.C.* BALABUX LADMURAM . PLAINTIFF; 

1903 and 

AfarcA 18 . 19 ; RUKHMABAI AND Another.Defendan'»;s. 

Apri/ 29 . 


ON APPEAL FROM THE COURT OF THE JUDICIAL CO.MMISSIONER, 

HYDERABAD ASSIGNED DISTRICTS. 

Ilitidu Law—Partial Partiticn^Agrecment of Other: to remain U7:iud^ 

Presumption. 

Th‘relsno presumption when nne coparcener separates from the others 
that the latter remain united. An agreement amongst them most be 
proved either to remain united or to reunite. 

A reunion in estate properly so called can only take place between 
persons who were parties to the original partition, and, quaere, whether an 
agreement can be made for that p irpo-^e by or on behalf of a ntinor — 

Held, on the evidence in this case, that its effect was to establish a 
partnership between some of the representatives of the parties to the 
former partition and its subsequent dissolution. 

Appeal from a decree of the above Court (April 4, 1899) 
reversing a decree of the Civil Judge of the Ellichpur District 
(March 26, 1898). 

The main qu'^stions raided in the appear were whether the 
plaintiff Balabux was joint in state with his uncle Girdhari 
Lall on the death of the latter in 1882 ; and as to the eflect of 
a division of the property in 1889 between the respondent 
Rukhmabai (widow of Girdhari Lall) and Birjulai, who was 

•present ; LORD DaVEY, LORD ROBERTSON, SlR ANDREW SCOBLE, and SIR 
ARTHUR WILSON. 
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mother of the plamtift and widow of Girdhari’s brother J.C. 
Ladhuram. 

*903 

The plaint alleged that on Girdhari Lall’s death the ba^^ux 
plaintiff was a minor, and the family business was managed Ladhuram 
by Rukhmabai and Birjubai ; and that in consequence of Rukhmabai, 

disputes between them the business was divided in the year - 

1889. The right of Birjubai to have made the division was 
challenged. The plaint then referred to the mismanagement 
of the half under Rukhmabai’s control ; and a refusal to 
deliver possession to the plaintiff in July, 1894 ; it also referred 
to the removal of the safe containing money and securities, 
and stated that Motiram, Rukhmabai’s brother, was helping 
her in preventing the plaintiff from obtaining possession of 
his property, and was in possession of the safe, in consequence 
of which he was impleaded as a defendant. The relief sought 
was a declaration that the plaintiff was the owner of the 
, business carried on under the name and style of Amarchand 
Girdhari Lall, and the delivery of possession of the assets of 
the firm including the safe and its contents, which were in the 
possession of the defendants. 

No written statement of defence was put in by the defend- 
, ants, but their pleader orally pleaded to the suit. The defence 
raised the following points :— 

(1) That up to the year 1869 Girdhari Lall, Kunyaram and 
Ladhuram were undivided and the joint owners of the business 
of the parent firm. 

(2) That in 1869 there was a complete separation between 

the brothers: that Ladhuram, after the partition started a 

.shop at Bhorteda, in Marwar, nothing being known of his 

^assets , and that after the partition Girdhari Lall alone 

became the owner of the business known as Amarchand 
Girdhari Lall. 

(3) That on Ladhuram's death 'in 1872 Girdhari Lall sent 
■)r the plaintiff and his mother and supported them. 

i I 

(4) That before his death Girdhari Lall verbally directed 
i ’ukhmabai to give one half the property to the plaintiff ; and 

, 1889 she, in pursuance of this request, divided the property 
'id gave one half to the plaintiff. 

K 2 
19 

i 


V 


C 
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( 5 ) That the division is final under any circumstances, and 
the suit barred by limitation. 

BALABUX (6) That the safe did contain Ks. 10,000 and was removed, 
Ladhuram tlie money did not belong to the firm. 

RUKHMABAI. ( 7 ) That even if Girdhari Lall had died joint in estate with 

Ladhuram and Balabux, yet Rukhmabai was entitled to pos- 
session of Girdhari Lall’s half-share by special custom of the 
Khandelral Marwadees, to which caste the parties belong. 

The nature and effect of the partition in I869^^was thus the 
subject of dispute. The Civil Judge decided that, “ Reading the 
whole mass of evidence together, it appears that there was a 
partition betwe-^n Girdhari and his two brothers in 1869. But 
it is an admitt-d fact that soon after the said partition the 
plaintiff and his mother were brought back to Girdhari’s house, 
andth-re was union in them some years before Girdhari died, 
and the reunion continued for some years after Girdhari died, 
so the effect of this reunion must be taken as cancelling the- 

first division between them. 

He then decided that the division in 1889 was not a regular 
and complete partition, but a family arrangement made without 
the plaintifl's consent, which he was at liberty to impeach. 

The Appellate Court found that there was a complete 

partition of all property of every sort in the year 1869 ; that 

after this partition Girdhari Lall and Ladhuram agreed to 

carry on only the trade business of the firm of Amarchand 

Girdhari Lall in partnership: and that Ladhuram died as 

joint owner of this business with Girdhari Lall being separate 

Lmhim in every other respect. The Judicial Commissioner 

, also of opinion that the division of 1889 was confined 

U u • « of the firm, and was really a dissolution of 

llr— r-reVRuhhmLbai and Balabux with the full 
partner n p , of the latter. In accordance with 

knowledge and con n ^ 

these findings he passea a 

costs against both defendants. 

K,c, 

sr z,r", i.......... 
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death of the latter in 1873. There had been a partial partition J-C. 

in 1869 when Kunyaram separated from his brothers. That .903 

did not effect partition amongst the others. The presumption „ - 

IS that those who do not sever their interests remain united LaIhXm 

until it is proved they also have efiected a partition : see West Rukhm.abai. 

and Buhler s Hindu Law, p. 665, UPendra Narain Myti v - 

Gopinath Besa (l), Balgobind Das v. Narain Lai ( 2 ), and 

Sudarsanam Maistri v. Narasimhidu Maistri. ( 3 ) The evidence 

here is to the effect that Girdhari Lall and the appellant, who 

with his mother continued to live with Girdhari till his death, 

continued to be joint. The transaction of 1889 had not the 

effect of a partition, and did not amount to a dissolution of 
partnership as found by the Court below. 

Obbat'd, for the respondent Rukhmabai, contended that the 
Judicial Commissioner was right in his estimate of the evi- 
dence and as to the onus probandi. The appellant was suing 
to recover possession of property admittedly in the possession 
of the respondent, and had to prove his title to it. In this he 
had failed. Both Courts had found that there had been a 
partition between the three brothers in 1869 and 1870. 

Against this the evidence of subsequent reunion was wholly 
insufficient. The ascertainment of shares followed by the 
separation of one of the members was quite sufficient to eftect 
partition of title amongst all the coparceners. Even if a 
separation in 1869 or 1870 was not proved, it was contended 
that the transaction of 1889 was a permanent and complete 
severance of the interests of the parties thereto. The appel¬ 
lant knew of the transaction and consented to it, and it was 
binding upon him. 

Jar'dine, K.C.^ replied. 


The judgment of their Lordships was delivered bv 

19^3 

Lord Davey. Prior to and in the year 1869 three brothers, ap ^2 

Girdhari Lall, Kunyaram, and Ladhuram, lived together as - 

an undivided family and owned a shop which had keen founded 
by their father, Amarchand, at Ellichpur, in the Hyderabad 


(1) (1883; Ind. L. R. 9 Calc. 817, 822. (2) (1893) L. R. 20 Ind. Ap. 116, 

(3) (1901) Ind, L. R. 25 Madr 149, 156. 
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Assigned Districts. At some tim^^ in 1869 or 1870 (for the 
1903 dat“ is uncertain) Kunyaram separated from his brothers, took 
Bal^ux amounting to about Rs. 11,000, and started a shop 

I.AomjRAM of his own. There is no direct evidence of any agreement 
Rukhmabai. between Girdhari Lall and Ladhuram. Girdhari Lall’s widow, 

Rukhmabai (who is the first respondent in the present appeal 
and will hereafter be referred to as the respondent), says she 
was at Ellichpur at the time of the separation and heard there 
was a document about their partition, and that it had been 
prepared by a panchayet, but she does not know what has 
become of that document. And there is no further evidence 
whether any such document was signed, or what were the 
contents of it, if any such document there were. There is 
also no evidence that Ladhuram drew out his share of the 
family property, or any part of it, and the fair inference would 
seem to be that he left it in the family shop, which continued 
to be carried on by Girdhari Lall under the firm name of 
Amarchand Girdhari Lall. .About the time of the partition 
Ladhuram sent his wife and infant son, the appellant Balabux, 
to reside in a place referred to as Bhorteda, and a few months 
afterwards he seems to have joined them th-re, and they then 
went together on a pilgrimage to Prayag (Allahabad), where 
he died in the year 1873. Thereupon Girdhari Lall brought 
the appellant’s mother, Birjubai, and the appellant, then a lad 
thirteen or fourteen years of age, to his residence in Ellichpur, 
and they lived with him there until his death in 1882. He 
left one daughter, but no male issue. 

After Girdhari Lall’s death the two families continued to live 

together, and the two widows managed the shop. Diflerences 
arose between the ladies, and in 1889, on the advice of friends, 
the business was divided into two shops, one of which was 
carried on by the respondent for her own profit, the other 
being in like manner carried on by Birjubai for herself and 
the appellant. A complete and apparently exact division was 
then made of the stock-in-trade, book debts, and other assets 
of the business, and, according to the respondent, of the 
houses, the jewels in the hous“, and the utensils also; but this 
does not seem to be proved. The parties, however, continued 
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to live in the family house, though w hether they messed 
together is not clear, until 1894, when the final rupture took 1903 

place and the respondent went to reside elsewhere. The „ I 

IjALABUX 

appellant became of age on March 25, 1887, but he seems to I-adhuram 

have been more studious of religious observances than of the Kukhmabai. 

care of the business, and he did not in fact give much atlen- " — 

tion to the business at any time, though there are entries 

in his handwriting in the books before the division in 1889, 

and even in the respondent’s books after the division. It 

should be mentioned that expenses connected with Ladhuram’s 

funeral ceremonies were paid out of the moneys of the business, 

and by agreement a sum of Rs. 4,000 was allowed at the time of 

the division in 1889 for the marriage expenses of Girdhart 

Lall’s daughter. 

In the present suit the appellant claims, as the survivor 
of a joint family, consisting of his uncle Girdhari Lall and 
himself, to be sole owner of the family shop and business, and 
treats the division in 1889 as an arrangement for management 
only to avoid quarrels and as a matter of convenience, and he 
suggests that it was made by his mother and his aunt before 
he was perfectly able to understand things. 

The respondent’s story was that there was a complete separa¬ 
tion between the brothers in 1869, and that Ladhuram took 
out his one-third share and set up a shop of his own at 
Bhorteda, and the family shop in Ellichpur thereupon became 
the separate property of Girdhari Lall. She further said that 
after Ladhuram’s death Girdhari Lall, out of charity and 
family affection, brought the appellant and his mother to his 
own house and maintained them, and before his death verbally 
directed her to give the appellant one-half of the property, 
which she had done by the division in 1889. There is, how¬ 
ever, no evidence that Ladhuram drew out his third share or 
set up a shop of his own in Bhorteda or elsewhere, and the 
one fact which is clear in this cloud of uncertainty is that 
Girdhari Lall in his lifetime never treated himself as the sole 
owner of the business. 

The question for consideration therefore is, What was the 
nature and legal effect of the transactions which took place 
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> C. in 1869 or 1870 and 1889? The Civil Judge of Ellichpur was 

igo 3 of opinion that, reading the whole mass of evidence together, 

Balabux appeared that there was a partition between Girdhari Lall 
Ladhuram and his two brothers in 1869, but that there was union between 
Rurhmabai. present appellant and his mother and Girdhari Lall some 

years before the latter died ; so the ehect of this reunion must 
be taken as cancelling the first division between them. The 
learned judge also held that the division in 1889 was made 
as a family arrangement only, and without the consent of the 
appellant, who was, therefore, at liberty to impeach it- He 
therefore made a decree in the appellant’s favour. Their 
Lordships are of opinion that the learned judge’s view as to 
the reunion after the death of Ladhuram cannot be supported, 
and, indeed, it was not maintained by the appellant’s counsel. 
A reunion in estate properly so called can only take place 
between persons who were parties to the original partition. 
This appears to be the meaning placed on the well-known text 
of \ rihaspati (Mitakshara, ch. 2, s. 9) : ** He who being once 

separated dwells again through affection with his father, 
brother, or paternal uncle is termed reunited.” It is difficult, 
also, to see how an agreement for that purpose could have 
been made by or on behalf of the appellant during his minority. 

The Judicial Commissioner also held that Girdhari Lall and 
Ladhuram separated in 1869 or 1870, but he held that they 
then became partners in the firm of Amarchand Girdhari Lall, 
the appellant taking the place of his father on Ladhuram’s 
death, and the respondent taking Girdhari Lall’s place on the 
laUer’s death. He further held that the firm of Amarchand 
Girdhari Lall was dissolved in January, 1889, each partner 

taking half of the assets and liabilities as nearly as could be 
ascertained, and from that date the respondent became sole 
owner of the firm of Amarchand Girdhari Lall, and the 
appellant became sole owner of the firm of Amarchand Lad¬ 
huram. By his decree, dated April 4, 1899 (which is the decree 
under appeal), the Judicial Commissioner accordingly dismissed 
the appellant’s claim with costs in both Courts. 

There is therefore a concurrent finding that there was a 
partition between all three brothers in 1869 or 1870. The 
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Judicial Commissioner's opinion on this point, however, seems I. C. 
to be based more on the legal inference to be drawn in the 
absence of any d.rect evidence of the actual agreement between „ — 
dhart Lall and Ladhuram than on a consideration of evidence, l/d'hor" m 

S .LX . r .i""'”"' 

hem to state their own reasons for agreeing with the Judi- 
cial Commissioner. There is no doubt some evidence both of 
continued union between Girdhari Lall and Ladhuram and 
against t. On the one hand, the absence of any proof of an 
division of property between Girdhari Lall and Lad- 

huram and the fact of the former having taken the appellant 

and h.s mother back to the ancestral home are evidence of the 

hand, the fact of Ladhuram having sent his wife and child to 
res.de at Bhorteda and himself leaving the ancestral home 
ough It is said for a pilgrimage only), and the evident and 
expressed desire of Girdhari Lall, concurred in by the appellant 
and his mother until 1894, that the appellant should be treated 
as entitled to one-half the business and prooerty, is evidence in 
the contrary direction. But the evidence either way is too 
slight to form a satisfactory basis for decision. W hat, then is 
the result? It appears to their Lordships that there is’no 
presumption, when one coparcener separates from the others 
that the latter remain united. In many cases it may be neces¬ 
sary in order to ascertain the share of the outgoing member, 
to fix the shares which the other coparceners are or would be 
entitled to, and in this sense the separation of one is .said to be 
a virtual separation of all. And their Lordships think that an 
agreement amongst the remaining members of a joint family to 
remain united or to reunite must be proved Jike any other fact. 

They agree, therefore, with the Judicial Commissioner on this 

part of the case, and they think that his inference of a partner¬ 
ship between Girdhari Lall and Ladhuram and afterwards the 
appellant, either by express agreement or by operation of law, 

is the hypothesis which best reconciles ail the proved facts in 
the case. 

The Judicial Commissioner has very carefully considered and 

stated the eflect of the evidence as to the division in 1889 
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With the assistance of counsel their Lordships have examined 
the evidence, both oral and documentary, upon which the 
learned Commissioner's finding is based, and they agree with 
him as to the result of it. They need not, therefore, repeat 
what he has said. They find that the plaintiff was of age, and 
was present and took an active part in the arrangement then 
made, and that a careful and exact division was made of the 
assets and liabilities of the former firm between the two new 
firms. There is evidence also that the house in which the 
appellant and respondent resided was divided, the respondent 
taking the northern portion and the appellant and his mother 
the southern portion ; but it is not quite clear to what period 
the division should be referred. Their Lordships also think 
that the Judicial Commissioner -was right in not attaching any 
importance to the fact of the \\ahipuja having been performed 
by the appellant in the respondent’s shop, or his having visited 
her shop and even made entries in her books. It appears from 
other evidence that the appellant and respondent remained on 
friendly terms until the commencement of the present suit. 

Their Lordships, therefore, are of opinion that the transaction 
of 1889 was a dissolution of the partnership theretofore sub¬ 
sisting between the appellant and the respondent, as heir and 
representative of Girdhari Lall, and even if they took a different 

view of what took place in 1869 or 1870, they would hold that 

the arrangement madp in 1889 was not, as alleged by him, of a 
merely temporary character, but was intended to be a p^ma- 
nent family settlement, and in the circumstances cannot be 
impeached by, and is binding upon, him. 

They will, therefore, humbly advise His Majesty that the 
appeal be dismissed, and the appellant will pay the costs of it. 

Solicitors for appellant ; Hughes & Sons. 

Solicitors for respondent Rukhmabai: Howard Woolley & Co. 
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BALKISHEN DAS and Others 


Appellants; 


RAM 


AND 

NARAIN SAHr AND Others . . . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 


1903 


March 24 ; 
APril 2g. 


Hindu LatO'—Deed of Parttiton—Effect of subsequent Conduct of the Parties 

Minors. 


Where an ikramama entered into between four members of a Hindu 
joint family stated in unambiguous terms that defined shares in the whole 
estate had been allotterl to the several coparceners : — 

Held^ that this effected a separation in estate, and its legal construction 
and effect could not be controlled or altered by the subsequent conduct of 
the parties. 

Baboo Doorga Pershad v. Mussummat fCundun A'ocnvar, (1873)!.. K. 
I Ind. Ap. 55, explained. 

Evidence of some of the coparceners having continued to enjoy their 
shares in common would not affect their tenure of their property or 
interest in it. 

It is no objection to a partition that some of the parties are minors 
unless they are not properly represented, and it is shewn to have been 
prejudicial to their interests. 

Appeal from a decree of the High Court (Dec. 6, 1897) 
affirming a decree of the Subordinate Judge of Mozufierpore 
(Jan. 18, 1896) whereby certain properties mentioned therein 
were directed to he released from attachment caused to be 
made by the appellants, and the auction sale thereof was 

prohibited. 

That attachment was effected under a decree obtained by 
the appellants in the Court of the Subordinate Judge of Tirhoot, 
on December 31, 1899, against the respondent Ramnarain and 
Janki Sahun and Amta Sahun, the widows of his deceased 
brothers. An earlier decree dated in June, 1887, had been 
obtained ex parte against them, but had been set aside at the 
instance of the respondent. This decree was afterwards 
reversed by the High Court on the respondent’s appeal, as 

• Present : LORD DAVEY, LORD ROBERTSON, SIR ANDREW SCOBLE. and 
SIR ARTHUR WILSON. 
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against him, on the finding that the appellants had failed to 
prove their claim. 

The attachment, however, remained as respects what was 

alleged to be the widows’ separate shares of the property 

affected, and the sale thereof was fixed for January 15, 1895 ; 

the respondent thereupon filed an objection denying the 

widows’ title, which objection was disallowed on September 1, 
1894. 

Thereupon the respondent sued to have his exclusive title by 
survivorship declared, the attachment released, and the salg 
prohibited. He denied that any separation had ever taken 
place between himself and the two husbands, and alleged that 

their mess and residence and all their transactions and pro¬ 
perties had all along remained joint.” The plaint stated that 
Thakoor Pershad, the husband of Amta, died a minor in 1885, 
and that Ramjiban, the husband of Janki, died in 1887, and 
that the respondent attained majority in 1890. 

An amended plaint states that Janki Sahun had on July 26, 
1890, agreed to accept maintenance from the respondent, and 
waived connection with the ancestral family property. 

The appellants relied on an ikrarnama dated June 21, 1883, 
executed by the three brothers above named (two of whom were 
minors), grandsons of Lalji Sahun, and Mahabir Pershad, the 
grandson of Lalji’s brother ; by which certain properties were 
given to Mahabir exclusively, others were recited to belong to 
Ramjiban exclusively. With regard to the remainder, it was 
recited that a four anna share had been allotted to Mahabir, 
and that out of the remaining twelve annas, specified shares 
had been allotted to the other three. But it was provided that 
either joint or separate registration in the Collectorate of their 
respective names might be effected. “Every one of us has by 
virtue of this deed the power either to continue to live together 
as a member of the joint family as before, or to separate his 
own business, none of us having any objection thereto." 
With regard to joint liabilities they were divided with Mahabir 
only, who became as between the coparceners separately liable 
for a four anna share, while the remaining three coparceners 
remained jointly liable for the twelve annas share thereof. 
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There were concurrent findings of fact that, in pursuance of J-C- 

the option reserved to them by the deed in question, the three ,903 

descendants of Lalji remained joint. The first Court said that, 

; , . Balkishen 

H appeared from the evidence of the plaintifi’s witnesses that DaS 

the said three persons “formed members of a joint undivided 
family, and that Ramjiban and Thakoor died when living in Sahu. 
commensality with Kamnarain, the plaintifl. .Ml the tliree 
members were jointly in possession of the properties. Ram¬ 
jiban was the head and manager of the family till his death* 
and after him the plaintiff is in possession.” He then pointed 
out that this oral evidence is corroborated by the defendants’ 
witnesses—“ Thus the oral evidence adduced by both the 
parties is in favour of the plaintiff.” 

The High Court, affirming this finding, said : “ What 

followed upon the ikrarnama was that Mahabir Sahu was 
the only person who separated from the family, Ramjiban, 
Ramnarain, and Thakoor Pershad continuing to be joint both 
in mess and property ; that Ramjiban continued to manage 
the family property in the same manner as he had been doing 
ever since Lalji Sahu’s death ; and that after his (Ramjiban’s) 
death, which, as has already been mentioned, took place in 
June, 1887, the plaintiff Ramnarain became the head of the 
family and held the whole property, excluding Mahabir’s share, 
as if it was exclusively his.” 

In reference to the ikrarnama, or partion deed, they said : 

‘‘ With reference to this document, we may say that if it stood 
alone without any other evidence—evidence of the conduct of 
the parties concerned about the time of this transaction and 
subsequent thereto—we should have to declare, in accordance 
with the decision of the Privy Council in the case of Appovier 
V. Rama Subba Aiyan (l), that there was a separation in estate 
between all the parties concerned, though at the time there 
was no partition by metes and bounds. But as laid down by 
the Judicial Committee in the case of Baboo Doorga Pershad v. 
Mussummat Kundiin Koowar (2), the question in every case like 
this is one of intention, namely, whether the intention of the 
parties, to be inferred from the instruments which they had 

(i) (1866) It Moore's Ind. Ap. Ca. 75. (2) L. R. i Ind. Ap. 35. 
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executed and the acts they had done, was to effect a division 
such as to alter the status of the family.” 

Mayne, for the appellant, contended that on the true con¬ 
struction of the deed of June 21, 1883, all the parties thereto 
were thereby placed in a state of separation from that date. 
He cited Appovier v. Rama Subba Aiyan (l) as conclusive that 
there had been a separation of title completely effected by 
the definement and separate allotment of shares. The facts 
established by oral evidence only amounted to this, that no 
partition by metes and bounds had taken place. The effect of 
the deed as a separation in title could not be controlled by 
subsequent acts of the parties shewing that, notwithstanding 
their separate titles, their enjoyment continued to be joint- 
He referred to Baboo Doorga Pefshad v. Mussummat Kundufi 
Koowar (2), and contended that that case did not contemplate 
controlling the effect of a plain deed of partition which clearly 
allotted separate shares to each of the parties. There was no 
evidence in this case of a reunion after partition, and if there 
had been, a tenancy in common would have resulted, not a joint 
tenancy with survivorship. On this point he cited Mitakshara, 
c. 2, s. 9; Smrito Chandrika, c. 12, p. 24; Ramasanii v. 
Venkatesam (3); Dayabhaga, c. xii. ss. 3 & 4; Dayakrama 
Sangraha, c. 5, ss. 2 & 4 ; Mayukha, c. 4, s. 9, v. 1 ; 
Menu, c. ix. vv. 210, 212. 

Cowell, for the respondents, contended that partition was 
always a question of intention as between the parties to an 
agreement for that purpose. In spite of the separate allotment 
of shares in this ikrarnama, the intention sufficiently appeared 
both on the face of the deed and the conduct of the parties 
both before and after its execution, that the collateral relative 
Mahabir should alone have a separate share, and that the rest 
of the family, consisting of Ramjiban and his minor brother 
and cousin, should continue joint as regards the remainder of 
the estate. It was in terms provided that their registration 
might be either joint or separate according to their option, 

(1) II Moore’s Ind. Ap. Ca. 75. (2) L. R. 1 Ind. Ap. 55, 

(3) (*^92) Ind. L. R. 16 Madr. 440. 
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and that they might continue to live together if they chose. J-1:. 
And the joint liabilities of the family were divided with Mahabir iqoj 
only, who became separately liable for one-fourth, while the 
remaining parties to the deed remained jointly liable for three- Das 
fourths.. Before the deed there had been no demand for partition Narain 
between the three, Ramjiban represented all three for the Sahu. 
purpose of partition, for though their mothers were there, th<"ir 
mooktar acted under the instructions of Ramjiban. After the 
deed they continued, according to the evidence of both sides 
and the concurrent findings, to live and enjoy the three-fourths 
jointly in pursuance of the option reserved to them. No 
reunion was eith-^r alleged or proved, for two of the parties 
were minors and died minors. But the deed was not intended 
to eflect, and did not in fact effect, any partition. It had beer 
held in all the Presidencies that definement of shares must be 
accompanied by an intention to effect a present separation in 
order that a complete partition of title should be effected, 
notwithstanding the case in 11 Moore : see Babaji Parshram v 
Kashibai (l) ; Tej Protap Singh v. Champa Kalee Koer (2); 

Ambika Dat v. Sukhinani Kuar. (3) .-\s to the separate regis¬ 

tration of minors in the Collectorate after the deed : see 
Hoolash Kooer v. Kassee Proshad. (4) No inference could be 
drawn from that in the absence of the petitions on which it 
was effected. 

Mayne replied, citing Joynarain Giri v. Grish Chunder 
Myti (5) and Chidambaram Chettiar v, Gouri Nachiar. (6) 


The judgment of their Lordships was delivered by 

Lord Davey. At the beginning of the year 1883 four 
persons, named Mahabir Pershad, Ramjiban, Ram Narain, and 
Jugdis Pershad, otherwise Thakoor Pershad, were members of 
a Hindu family joint in estate. Their pedigree is given in 
Record. It there appears that they were all great grand¬ 
children of a common ancestor, Niru Sahu. Mahabir was the 


1903 

April 39. 


(1) (1879) Ind. L. R. 4 Bomb. IS 7 « 
161, 162. 

(2) Ind. L. R. 12 Calc. 96, 103. 
104. 


(3) (1877) Ind. L. R. I Allah. 437. 

(4) (1881) Ind. L. R. 7Calc. .369, 

371. 


(5) (*878) L. R. 5 Ind. Ap. 328. 
(6) (1879) L. R. 6Ind. Ap. 177. 
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grandson of Jhonti, the elder son of Niru. Ramjiban and 
Ram Narain were sons of juggernath, otherwise Gyan Chand» 
who was a son of Lalji, the younger son of Niru, and Thakoor 
was son of Sheo Sahai, otherwise Udho, another son of Lalji. 
Mahabir and Ramjiban had attained their majority, the other 
two were minors. Some dispute appears to have arisen 
between the cousins, with the result that on April 24, 1883, 

Mussammat Bhago, mother and guardian of Ram Narain, and 
Mussammat Mauli, mother and guardian of Thakoor Pershad, 
presented a petition to the District Judge, by which they 
alleged that Ramjiban was ready to waste the share of the 
minors in certain joint assets, and prayed for a grant to them¬ 
selves of a certificate under .\ct XXVII. of 1860, to enable 
them to collect the debts due to the deceased Lalji mentioned 
in the schedule annexed to the petition. It will be observed 


that in this schedule the petitioners, for the purpose of ascer¬ 
taining the amount due to the minors, deducted from each 
d-bt one-fourth part as the share of Ramjiban. Mahabir 
Pershad appears to have objected to the grant of the certificate 
to the petitioners on the ground that the family of the 
petitioners was joint wuth him, and to have claimed an 8 

annas share in the property of the joint family. A compromise 

was thereupon come to, and embodied in an ikrarnama, dated 
June 21, 1883, to which Mahabir Pershad,^ Ram Narain, by 
his mother and guardian, Ramjiban, and Thakoor Pershad, 
by his mother and guardian, w'ere all parties. By this instru¬ 
ment -it was declared that an arrangement in respect of all the 
properties and estates, movable and immovable, as per list 
annexed, and those not included therein, had been come to 
in the following manner, namely, out of 16 annas a share of 
4 annas had been allotted to Mahabir Pershad, grandson and 


heir of Jhonti, and out of the remaining 12 annas a share of 
3 annas had been allotted to Ramjiban, a share of 3 annas to 
Ram Narain, and a share of 6 annas to Thakoor Pershad, the 
heirs of Lalji. The ikrarnama then continued as follows 

“ Now all the parties are at liberty to have their respective 
names registered in the Collectorate jointly or separately, and 
to hold possession of the properties according to their respective 
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proportionate shares. Each party shall have in future no 

claim of any kind whatsoever, on the ground of the shares 1903 

being more or less, or in respect of the debts due to mahajuns, ^^lkishen 

or in respect of the debts due to themselves against the other 

party, and each party shall payoff his proportionate share of Ram Narain 

the debts due to the mahajun in any way he thinks proper. 

Whatever sums are due to us from other persons under bahi 
khatas, mortgage or simple bond, zurpeshgi and sudbharna 
(deeds), as per private list separately drawn up and signed by 
us, the declarants, shall also be realized by us collectively, 
either privately or through the Court, and divided among us 
in proportion to our respective shares, or the sums due to us 
respectively shall be collected separately. Every one of us 
has, by virtue of this deed, the power either to continue to 
live together as a member of the joint family as before, or to 
separate his own business, none of us having any objection 
thereto.” 


Another petition was thereupon presented by Ram Narain 
and Thakoor Pershad by their respective mothers and guardians, 
in which, after stating the effect of the ikrarnama, they asked 
for a certificate to b'^* granted in respect of the properties left 
by Lalji to the extent of 9 annas. .\nd a petition appears to 
have been presented by Mahabir also. On July 28, 1883, the 
District Judge passed an order that Mahabir, Thakoor, 
Ramjiban, and Ram Narain should get a joint certificate to 
collect debts due to the estates of Lalji and Cyan Pershad. 

Mahabir Pershad appears to have taken his share, and 
nothing more is heard of him. Ramjiban, Ram Narain, and 
Thakoor Pershad, and after the latter’s death Ramjiban and 
Ram Narain, appear to have continued to live together and to 
have collected their revenue and enjoyed their property in all 
external respects in the same manner as before the execution 
of the ikrarnama. 

Thakoor Pershad died in the year 1886 without having 
attained his majority, and leaving a widow, Mussammat Amta, 
who was also a minor. Ramjiban died in the year 1887, 
apparently childless, but leaving a widow, Mussammat Janki 
(now deceased). Ram Narain attained his majority in 1890. 
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He is the first and principal respondent in this appeal, and is 
subsequently referred to as the respondent. 

The app-^llants are the present representatives of a firm 
of money-lenders at Benares. On May 23, 1887, the then 
representatives of the firm commenced an action against 
(1.) Mussammat Janki, as widow and heir of Ramjiban, (2.) 
Ram Narain, then a minor, and (3.) Mussammat Amta 
(described as a minor), widow and heir of Thakoor Pershad, 
under the guardianship of Mussammat Mauli, her mother-in- 
law and next friend, to recover money alleged to be due upon 
a mortgage executed by Lalji in May, 1869. A decree was 
made against all the defendants, and Ram Narain alone 
appealed. On his appeal the decree was reversed as against 
him on the ground that the evidence was insufficient to 
establish the claim, and by the decree of the High Court, 
dated June 12, 1891, the suit was dismissed as against him. 
Hut it remained standing as against the other defendants, and 
execution was taken out against the property formerly of 
Ramjiban and Thakoor Pershad. 

Thereupon the respondent Ram Narain Sahu commenced 

the present action against the appellants and the respondents 

Mussammat Janki and Mussammat Amta. In his plaint he 

alleged that the husbands of the two widows and himself had 

been a joint family, and no separation had taken place between 

them, and he was therefore solely entitled to the property by 

survivorship. He made no mention of the ikrarnama of 

June 21, 1883, and he relied on two documents called a 

solehnama of January 24, 1889, and an ikrarnama of July 26, 

1890, as admissions by the two widows respectively of his 

title. The substantial relief prayed was a declaration that 

the properties mentioned in the schedule belonged to the 
respondent. 


By their written statement the appellants denied the respond¬ 
ent’s title, and pleaded the ikrarnama of June 21, 1883. 

The issues framed for adjudication were, first. Is plaintiff’s 
allegation of title by survivorship and possession true 5 Second 
Whether the husbands of the judgment debtor defendants w.re 
separate from plaintiff at the time of their respective deaths 
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The action was tried by tlie Subordinate Judge of Mozuflei - 
pore. The learned jiidg" h^ld that the ikrarnama of June 21, igoj 
1833, merely defined and fiNed the shares of the members which p^lkishen 
each would get in case of actual partition and separation, and 
that th‘=‘re was no separation b^'tween Ramjiban the respondent Ram Narain 
and Thakoor P^rshad, and accordingly he made a decree, dated 
January 18, 1896, in favour of the respondent. 

This decree was confirmed on appeal by the High Court of 
Bengal. The learned judges in that Court thus expressed 
themselves with reference to the ikrarnama of June 21, 


190J 


Das 


Sahu. 


1883 

“ We may say that if it stood alone without any other 
evidence—evid^^nce of the conduct of the parlies concerned 
about the time of this transaction and subsequent thereto—w*-; 
should have to declare, in arcordanre with the d'^cision of the 
Privy Council in the case of Appovier v. Rama Suhha Aiyan (l). 
that th^re was a separation in estate between all the parties 
concerned, though at the time there was no partition by m^'tes 
and bounds. But, as laid down by the Judicial Committee 
in the case of Bahu Dooff*a Pefshad v. Mitssummat Kundun 
Koowat* (2), the question in every case like this is one of 
intention, namely, whether the intention of Ihe parties, to be 
inferred from the instruments which they had executed and 
the acts they had done, was to eflecl a division such as to alter 
the status of the family.” 


Looking at that document as a whole, and reading it by the 
light of the evidence of th^ conduct of the parties, the learned 
judges came to the conclusion that, although separate shares 
were allotted to all the diflerent members of the family, the 
intention was that Mahabir Pershad should have a separate 
share, and that the rest of the family, consisting of Ramjiban, 
Ram Narain, and Thakoor Pershad, should hold the remainder 
of the property jointly amongst them'^elves. They expressed a 
doubt whether a transaction like this, entered into by the then 
managing member of the family, would he binding on the 
minors, though no doubt ostensibly the names of their natural 
guardians were used as representing their interests. But 


(a) L. R, I Ind. Ap. 55. 


fi) II Moore's Ind. Ap. Ca. 75. 
21 
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however that might be, it seemed to them to be clear enough 
from the evidence that what followed from the ikrarnama was 
that Mahabir was the only person who separated from the 
family, Ramjiban, Ram Narain, and Thakoor Pershad con¬ 
tinuing to be joint both in mess and property. It might well 
be said, they added, having regard to the facts of this case, 
that though the ikrarnama of 1883 operated as a separation 
in estate between all the four members of the family, yet 
immediately or shortly afterwards Ramjiban, Ram Narain, and 
Thakoor Pershad reunited themselves as members of a joint 
family, and continued to be so until Ramjibans death. At 
the conclusion of the judgment is the following passage 


“ We may, however, state that the Subordinate judge is not 
right when he says, that ‘the ikrarnama merely defined and 
fixed the shares of the members which each would get in case 
of actual partition and separation, for it recites that under this 
deed each individual has the power to live as a member of the 
joint family as before, or separate his own business.’ This 
view, as expressed upon the terms of the ikrarnama itself, is 
not correct; for whether it was optional with the parties to 
continue to live together as members of a joint family, or 
separate themselves in business, their shares in the family 
estate having been defined, that is to say, separate shares 
having been allotted to each of them, it was in their power to 
eflect a partition by metes and bounds, if they so pleased. The 
question is not whether there was a separation by metes and 
bounds, but a separation in estate and interest ; for that would 
have the same legal effect, so far as altering the status of the 
family was concerned, as a partition by metes and bounds.*’ 

The present appeal is from the decree of the High Court 
dated December 6, 1897. 

Their Lordships entirely agree in the last-quoted passage 
from the judgment of the High Court, and they think it 
expresses accurately the eflect of the decision in Appovier v. 
Rama Suhha Aiyan. (l) It disposes of the reasons stated by 
the Subordinate Judge for his judgment, and in the opinion of 
their Lordships it is equally fatal to the first conclusion arrived 


(i) II Moore’s Ind. Ap. Ca. 75. 
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at in the High Court, namely, that there was not in fact any h C. 

separation in estate and interest between all the coparceners in 1903 

1883. There is no difficulty in the construction of the ikrar- ualkishen 
nama, in which it is stated in unambiguous terms that defined 
shares in the whole estate had been allotted to the several Ram Narain 
coparceners. Learned counsel for the respondent relied on the 
passage which gave liberty to any of th^ parties either to live 
together as a member of the joint family as before or to 
separate his own business as being inconsistent with a separa¬ 
tion in estate. But there is no inconsistency, and the clause 
conferred on the parties no larger liberty of choice than they 
would have had without it. They might elect either to have a 
partition of their shares by metes and bounds, or to continue 
to live together and enjoy their property in common as before. 

Whether they did one or the other would affect the mode of 
enjoyment, but not the tenure of the property or their interest 
in it. Consistently with the broad principle laid down in the 
Appovier Case (l), this was determined by the allotment to 
them of defined shares which, to use Lord Westbury’s illus¬ 
tration, converted them from joint holders into tenants in 

common. 


If the learned judges meant that the legal construction or 
legal effect of an unambiguous document like the ikrarnama 
could be controlled or altered by evidence of the subsequent 
conduct of the parties, their Lordships cannot agree with them, 
and they do not think that the case of Baboo Doof'ga Pet'shad 
V. Mussummat Ktuidun Koowar (2), cited by the learned judges, 
is any authority for such a proposition. But as will be seen 
from what has already been said, their Lordships do not regard 
the subsequent actings of the parties as inconsistent with an 
intention to subject the whole property to a division of interest, 
although it was not immediately to be perfected by an actual 

partition. 

The question upon which their Lordships have felt most 
difficulty is whether the document can be considered as binding 
the coparceners, who were minors at the date of it. But they 
think that in these proceedings they must treat it as binding 


(2) L. K. I Ind. Ap. 55 - 


(i) 11 Moore’s Ind. Ap, Ca, 75* 
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- the coparceners. That seems to follow from the admitted 
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Das right of on^ coparcener to claim a partition, and vas has been 

Ram Narain “^aid) if an agreement for partition could not be made binding 

Sahu. qj, minors a partition could hardly ever take place. No doubt. 

if the partition w^re unfair or prejudicial to the minor’s 

interests, he might, on attaining his majority, by proper pro¬ 
ceedings set it aside so far as regards himself. Some evidence 
was given to shew that the mothers of the two minors were 
acting under the control and influence of Ramjiban. But, as 
against this, it may be pointed out that in the proceedings for 
a certificate which led to the execution of the ikrarnama, they 
seem to have b'^^'n acting independently of, and even advers-ly 
to, Ramjiban. For he can hardly be thought to have prompted 
a petition which contained an allegation that he was ready to 
waste the property of the minors. It should also be said that 
the partition on the face of it was not unfair, and in fact the 
shares allotted to the minors were at least as large as, and 
perhaps larger than, they were strictly entitled to. Again, it 
was a partition in interest only, and th'* partition by metes and 
bounds was postponed to a period when they might be in a 
position to protect their own interests. Lastly, no suit has 
been brought or can now be brought by any of the parties to 
impeach the ikrarnama. Ind'^ed, counsel for the respondent did 
not question the binding eflect of the instrument, but relied on 
it as being, according to its proper construction, in his favour. 

It only remains to consider the second ground for the judg¬ 
ment of the High Court, namely, that the coparceners reunited 
immediately or shortly after the date of the ikrarnama. 
Mr. Mayne met this point by saying that the parties were 
incompetent in law to reunite in the accurate sense of that 
word, or so as to restore the status of a family joint in estate. 
His argument was that in Bengal a member of a joint family 
once separated can reunite only with a father, brother, or 
paternal uncle, following the text of Vrihaspati, quoted in 
Mitakshara ii. 9. sect. 3. And he supported his argument by 

reference to other authorities. 
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Their Lordships do not find it necessary to express an opinion 1*^. 

on this point, because, in the case before them, there is no igoj; 

proof of an intention of the parties to reunite in estate and i^^LKiSHtN 
interest. Indeed, there is not wanting evidence independently 
of the ikrarnama, and both before and after its execution, of kam Narain 


an intention to separate their interests. Their Lordships 
again refer to the petition in the names of the minors» which 
preceded the execution of the ikrarnama. Separate shares in 
the family property were thereby claimed, and the grant of a 
separate certificate under Act XXVII. of 1860 as regards the 
shares of the minors only was prayed, and by a petition pre¬ 
sented by the advisers of the minors in their names after the 
date of the ikrarnama they prayed for a separate certificate of 
their 9 anna shares only. By a kobala dated November 8, 
1883, and therefore subsequent to the ikrarnama in favour of 
Hari Das and olh'^rs, the parties again treat themselves as 
having separate shares. The entries in the registers, so far as 
they go, point in the same direction, but their Lordships agree 
with the Courts below in not attaching much weight to these 
as evidence. 


The solehnama dated January 24, 1889, and the ikrarnama 
of July 26, 1890, which are mentioned in the plaint, were not 
relied on by counsel for the respondent, and properly so, because 
the signature of neither of those documents appears to be 
properly or sufficiently proved. 

Their Lordships are th^^refore of opinion that the appeal to 
the High Court should have been allowed, and they will 
humbly advise His Majesty that the decree of the Subordinate 
Judge, dated January 18, 1896, and that of the High Court, 
dated December 6, 1897, be discharged, and instead thereof an 
order be made dismissing the suit of Ram Narain, the first 
respondent, with costs, and that the first respondent pay the 
costs of the appeal to the High Court. Me will also personally 
pay the costs of this appeal. 


Solicitors for appellants : T, L. Wilson & Co, 
Solicitors for respondents : Cordon^ Dalbiac & Pttgh. 
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Plaintiffs ; 


Defendants. 


ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 


Indian Evidence Act, s. 1 \2-~-Presunipti0n of Legitimacy. 

Where a widow gave birth to a child 223 days after the husband’s 
death :— 

Held, that under s. 112 of the Indian Evidence Act the presumption 
was in favour of legitimacy, and was not rebutted in the absence of 

reliable evidence of non-access. 


Appeal from a decree ol the High Court (Aug. 7, 1899) 
reversing a decree of the Subordinate Judge of Gorakhpur 

(March 22,1897). 

The point decided was as to the eftect of s. 112 of Act I. 
of 1872. 

♦ • • 

MaynCt for the appellants. 

- 

Ross, for the respondents, was not heard. 

1903 The judgment of their Lordships was delivered by 

A^ 3 o. Sir Andrew Scoble. The only question in this case is 

whether Kashi Prasad, the second respondent, is the legitimate 
son of the first respondent, Musammat Lachhmin Kunwari, by 
her deceased husband, Bish Nath Prasad Shukul. 

The rule of law on the subject is contained in s. 112 of the 
Indian Evidence Act, 1872, which provides that “the fact that 
any person was born during the continuance of a valid marriage 
between his mother and any man, or within two hundred 
and eighty days after its dissolution, the mother remaining 
unmarried, shall be conclusive proof that he is the legitimate 

4 

» Present : l^ORD DAVEY, LORD ROBERTSON, SiR ANDREW SCOBLE, and 
SIR ARTHUR WILSON. 
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son of that man, unless it can be shewn that the parties had 
no access to each other at any time when he could have been 

begotten.” 

Bish Nath died of small-pox after a few days' illness on 
May 16, 1895, and Kashi Prasad was born on January 4, 1896, 
223 days later. The burden of proof was, therefore, on the 
appellants, who, as reversionary heirs of Bish Nath according 
to Hindu law, filed their suit on February 25, 1896, for a 
declaration that Kashi Prasad was not the son of Bish Nath. 
They asserted that the widow had never been pregnant by her 
husband, and suggested that the boy put forward as his son 
was really the son of one Ramavatar Tiwari. 

At the hearing they oftered no evidence in support of this 
suggestion, but called witnesses to prove that Lachhmin had 
been absent at Benares on a visit to her parents for some time 
before the beginning of her husband’s illness, and that she 
returned to her house only three or four days before his death, 
at which time “ he was senseless.” Two of the witnesses said 
that she had gone to Benares “ five or six months before," and 
a third that she went there “ in the month of Magh ; the 
others did not attempt to fix any date. There was a good deal 
of evidence upon less material points, and the Subordinate 
Judge, who seems to have thought that the burden of proof 
lay on the widow, decided in favour of the plaintiffs, the 

present appellants. 

The High Court at Allahabad took a different view. The 
learned judges who heard the appeal came to the conclusion 
that “ the evidence adduced by the plaintiffs was so feeble that 
there was really no case for the defendants to meet ” i and, 
relying “ upon the natural presumption,” they found in favour 
of the legitimacy of Kashi Prasad. 

In this conclusion their Lordships concur. The evidence of 
the widow is clear as to the possibility of access within the 
necessary period, and no imputation is made against her 
character. Her statement as to her pregnancy before her 
husband’s death is supported by the sister, uncle, and other 
relatives of her husband, as well as by members of her own 
family ; and the actual birth of the child to her is proved by 
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witnesses who were present, and whose testimony was not 
shaken by cross-examination. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed. The appellants must pay the 
costs of the appeal. 

Solicitors for appellants : Pyke & Parrott. 

Solicitors for respondents : Barrow^ Rogers & Nevill. 


SYED MAHAMAD YUSUF-UD-DIN . . . Plaintiff; 

AND 

SECRETARY OF STATE FOR INDIA IN \ Defendant 
COUNCIL.J ^e^^endant. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS- 

SIONER. HYDERABAD. 

Aetion for False Imprisoutneut—Liberation on Bail — Limitation~-Aetual 

Detention and complete Loss of Freedom. 

Nothing short of actual detention and complete loss of freedom will 
support an action for false imprisonment. 

Birdv. Jones, (1847) 7 Q- B- 742 . approved. 

Accordingly, where a plaintiff failed to sue within one year from the 
date of his liberation on bail, held, that the action was barred. The 
restraint of bail does not support it. 


Af'FEAL from a decree of the above Court (April 26, 1900) 
affirming a decree of the District Judge of Secunderabad 
(April 12, 1899) and dismissing the suit. 

The question decided in this case, the facts of which are 
stated in the judgment of their Lordships, is whether false 
imprisonment continues until the warrant of arrest is set aside, 
including the period of liberation on bail, or whether it termi¬ 
nate? when bail is granted. The bar of limitation depended 
upon its decision. 


* present '■ UORD MaCNAGHTEN, LORD LlNDLEY.and SiR ANDREW SCOBLE. 
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The District Judge decided that, the appellant having expressly -*■ 
disclaimed that his suit was one for damages for malicious pro- 1903 


secution or for wrongful arrest, the suit could only he regarded 
as one for compensation for malfeasance, misfeasance, or non¬ 
feasance independent of contract, and not specially pro\ided 
for by a particular article of Sched. II., Act XV. of 1877. He 

therefore applied art. 36 as fixing the period of limitation, and 
determined that under this article the suit was barred. 

The Judicial Commissioner held that evidence of the plaintifl’s 
remaining on bail until the order setting aside the proceedings 
was necessary, and that in its absence the suit was barred by 
limitation, the period being one year. 


SYED 

Mahamad 

YUSUF-UD- 

DJN 

V. 

SecIETARY 
OF 

STATE FOR 

India 

l,>i COUNCIL. 


Asquith, K.C. and Phillips, for the appellant, contended 
that until the proceedings in the criminal case were set aside as 
illegal the appellant had no cause of action. When that event 
happened, any wrong that then appeared to have been done to 
him in the course of the proceedings was a continuing wrong 
until the proceedings terminated in his favour. The suit was 
therefore in time, whatever article of the Limitation Act was 
applicable, having been brought within a year of Her Majesty’s 
order setting them aside. They referred to arts. 19, 22, 36, 
and 120 of the Limitation Act, and to s. 23, and to Muhammad 
VusuJ-ud-din v. Queen-Empress (l), where it was finally decided 
that the arrest was unlawful. There was no release from the 
actual condition of restraint until after it was decided that 
the arrest was unlawful and the consequent proceedings were 

brought to an end. 

Cohen K.C., and De Gruyther, for the respondent, contended 
that the* plaint did not allege malice or want of reasonable 01 
probable cause. Austin v. Dowling (2) and Lock v. Ashton (3) 
shew the difterence between an action for malicious prosecu¬ 
tion and an action for illegal arrest. The damage in the latter 
case is only for the time that illegal arrest, that is actual 
detention, continues, which in this case was a matter of hours. 
The plaintiff’s cause of action arose on his liberation upon 


(1) 0897) I- R- 24 Ind. Ap. 137 - (2) (>*70) 

(3) (1848) 12 Q. B.87I. 
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actual imprisonment, and was barred : see Reg. v. 


J.C. bail from 

1^03 Hughes, ( 1 ) 

Asquith, K.C., replied. 

V^sufX May 15. The judgment of their Lordships was delivered by 

Lord MacNAGHTEN. The question in this case is a very 
SECRETARY one. It really comes to this : Is a prisoner who has 

STA?E FOR been released on bail under imprisonment still so long as he is 

India ^ l i o 
IN COUNCIL, out on bail. 

There are no facts in dispute at this stage of the proceedings. 

In July, 1895, one Gopal Chunder was convicted by the 
district magistrate at Simla of having attempted to obtain 
official information by bribery. On September 18, 1895, the 
officiating resident at Hyderabad applied to the district magis¬ 
trate at Simla for a warrant to arrest the appellant on the 
charge of having abetted Gopal Chunder in the commission of 
that ohence. Now the appellant was and is a subject of the 
Nizam of Hyderabad. He was a native of that State, and in 
the Nizam’s service. The magistrate granted the application, 
and issued a warrant for the appellant's arrest addressed to 
the officiating resident at Hyderabad. In issuing the warrant 
the magistrate recorded a note to the effect that it could on y 
be executed out of British India through a political agent, and 
that the resident at Hyderabad, as such political agent, must 
decide whether the accused, if in a foreign territory, could be 
handed over to the British Courts under the extradition law. 


At Hyderabad the warrant was indorsed to the superintendent 
of railway police there. He indorsed it over to a chief con¬ 
stable, who arrested the appellant at one of the stations on the 
Nizam’s State Railway on November 28, 1895. The railway 
itself is part of the Naizam’s territories. But the Government 
of India, by arrangement with the Nizam, exercises jurisdic¬ 
tion upon the railway by a British magistrate in respect of a 
certain class of offences, which may be termed railway offences. 

The appellant was taken to the Court of the district magis¬ 
trate for the railway. On November 30, 1895, he was released 
on bail, undertaking to appear on a day named at the Court of 


(i) ( 1879 ) 4 Q. B. D. 614 . 
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' the district magistrate at Simla. At the appellant s request 
the case was afterwards transferred to l^mballa. There were 
various proceedings and adjournments. Lltiniately the appel¬ 
lant applied to the Chief Court of the Punjab to set aside the 
warrant. That application was unsuccessful; but on appeal to 
Her late Majesty the order of the Chief Court of the Punjab 
was reversed, the warrant of September 18, 1895, was cancelled, 
and the proceedings thereon were set aside by an Order in 
Council dated .\ugust 3, 189". 


J.C. 

1903 


SVtD 

Mahamad 

VUSUF-UD- 

DIN 

V. 

Secretary 

OF 

State for 
India 

IN COUNCIL, 


In July, 1898, the appellant filed his plaint in the present 
suit against the Secretary of State for India, alleging that the 
warrant of September, 1895, was issued without jurisdiction, 
and that the charge against him was unfounded. As compen¬ 
sation for the injury inflicted upon him, and the suflerings, 
expense, and loss which he had sustained in consequence, 
he claimed damages to the amount of Rs. 3,81,500. The 
plaint stated that the cause of action arose on August 3, 
1897, the day of the date of Her late Majesty’s Order in 

Council. 

Various defences were raised on behalf of the Secretary of 
State. The only one which calls for decision on the present 

occasion is the question of limitation. 

In the Court of first instance the cause of action was not 
defined with anything like precision. The pleader for the 
plaintifi asserted that it was neither false imprisonment nor 
malicious prosecution. The case as presented to the Court 
appears, however, to have partaken of both. In the result 
the Court dismissed the suit, holding it barred by limitation. 
An appeal to the Judicial Commissioner met with the same 
fate, on the ground apparently that the appellant had not 
satisfied the Court that “ his imprisonment or restraint on 
bail, with surety or without surety, extended to within one 
year prior to the date of institution of suit. 

Before this Board the learned counsel for the appellant 
raised a clear and simple issue. They admitted that no 
question of malicious prosecution was involved. All or almost 
all the elements required to found a case of malicious prosecu¬ 
tion were wanting. It was false imprisonment or nothing. 
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Again, they admitted that if the imprisonment ended on 
Novemher 30, 1895, the suit was lime-barred, for the period 
of limitation in a suit for false imprisonment is one year from 
the termination of the imprisonment. But their contention 
was that the imprisonment continued until the warrant was 
set aside. So long as the restraint of bail lasted—and it may 
be taken that it lasted until the warrant was set aside—the 
appellant, they said, was not a free man; he was even liable 
to be actually imprisoned through the action of his surety, or 
possibly by reason of the intervention of the Government. 
All this may be very true. But the learned counsel for the 
appellant did not cite any case in support of their contention. 
The whole weight of authority is the other way. Nothing 
short of actual detention and complete loss of freedom will 
support an action for false imprisonment. The leading case 
on the subiect is the case of Bird v. Jones (l), in which 
Coleridge, Williams, and Patteson JJ. differed from Den¬ 
man C.J. ** Some confusion,” said Coleridge J., ** seems to 
me to arise from confounding imprisonment of the body with 
mere loss of freedom : it is one part of the definition of freedom 
to be able to go whithersoever one pleases; but imprisonment 
is something more than the mere loss of this power; it 
includes the notion of restraint within some limits defined by 
a will or power exterior to our own.” Williams J. speaks of 
imprisonment as being ” entire restraint, '* and Patteson J. 
adds, ‘‘imprisonment is, as I apprehend, a total restraint of 
the liberty of the person for however short a time, and not a 
partial obstruction of his will, whatever inconvenience it may 
bring on him.” The old authorities cited in that case are to 
the same effect. 


In their Lordships' opinion it is perfectly clear that the 
appellant’s imprisonment did not last one moment after he 
was liberated on bail. The very object of granting bail was 
to relieve him from imprisonment. Immediately after his 

liberation he might have brought a suit for false imprisonment, 

and possibly he might have succeeded in obtaining some 
damages. Having failed to bring his suit within one year 


(«) 7 Q. B. 74*. 
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from the date of his liberation, he is now barred by the law nl 
limitation. 

Their Lordships will therefore humblv advise His Majesty 
that the appeal should be dismissed. 

The appellant will bear the costs of the appeal. 

Solicitor for appellant : L. P. E. 

Solicitor for respondent : SoUcito}% India Office. 


PRIA NATH DAS. Appellant : 

AND 

RAM TARAN CHATTERJl and Others . Respondents. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Bengai Afi T///. 1879. j. xo^Resumptim of Lands included in o Pottsh^ 

Resettlement with Grantor of Pottah—Liability for Rent. 

Helds that vhen lands are resettled with the original holder or his heirs 
s. 10 of Act Vin. of 1879 does not on i’s true construction interfere with 
the contractual rights of a subordinate holder. 

The respondent having a permanent ganti tenure subject to a fixed rent 
for the whole of it under a pottah executed in 1867, the Government 
resumed lands comprised in the tenure and settled in 1884 with the heirs 
of the respondent’s grantor in respect thereof. 

In an action by the appellant as purchaser of the resumed and resettled 
lands to recover the rent thereof as fixed in 1884 :— 

that the respondent’s liability was under the pottah and not under 
the setMement, and that all in right of the lands granted by the pottah 
were necessary parties to an action for the rent sued for. 

Appeal from a decree of the High Court (Feb. 9, 1900) 
reversing a decree of the District Court of Jessore (Feb. 1, 1898), 
which had reversed a decree of the Subordinate Judge of 

Khulna (Sept. 16,1897), 

The suit was brought by the appellant and two other plaintiffs 
against the respondent Ram Taran Chatterji, and one Hemoda 
Kant Roy as a pro forma defendant, to recover, under ihe cir¬ 
cumstances stated in their Lordship>* judgment, rent and 

•Present : LORD DaVEY. lord ROBERTSON. SiR ANDREW SCOBI.E, and SIR 
ARTHUR WILSON. 
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cesses claimed by the appellant and his co-plaintifts in respect of 
a property known as chuck Khatali. of which the appellant and 
his co-plaintiBs were admittedly the owners, and of which Ram 
Taran was admittedly the tenant. 


RAM TARAN The Subordinate Judge dismissed the suit. He considered 
Cba^RJI- indirect attempt to split up a permanent tenure ; 

that it was neither alleged nor proved that defendant ever paid 
rent for chuck Khatali as forming a distinct and separate 
tenure. He held that the appellant was not entitled to rent as 
claimed by him, because his rights could not be afiected by the 
resumption of chuck Khatali by Government so long as the 
lessor or his representatives held the resumed lands under 
settlement from Government. If plaintiffs succeeded in their 
claim the rent of appellant’s permanent ganti with a fixed settled 
rent ’by contract would in substance suffer an increase of 
Rs 800 odd He found that chuck Khatali was never separated 
from the parent ganti and formed into an independent holding; 
that it was not agreed that the defendant would pay rent for it 


separately. 

The District Court held that this was a suit for rent as fixed 
in the settlement proceedings in respect of the land which fell 
within the new mehal created by the Government after the 
resumption proceedings, and that there was no question as to 
the amount of the rent being other than that which was fixed 
by the settlement proceedings ; and he held that Ram Taran s 
holding in the new estates was a new holding quite independent 
of th“ old one. He gave the appellant a decree for his one- 
third share of the rent thereof, the co-plaintiffs having admitted 
their receipt of two-thirds. 

Th“ High Court reversed this decree and dismissed the suit. 
They said; “In this state of facts, and in the absence of any 
finding or allegation that Hemoda Kant Roy, the vendor of the 
plaintiff Pria Nath Das and of Kali Prosunno Ghose or his 
vendees, ever received rent separately in respect of the portions 
of the ganti lands that fell within the old and the new estate, 
t is difficult to see how Pria Nath Das can in this suit recover 

any portion of the rent, especially when he has not made Kali 
Prosunno Ghose a parly to it.” 
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“ No finding arrived at in this suit as to the rights of the -I- 

parties and as to the mode in which the rent should be appor- 190.3 

tioned or adjusted can be binding on Kali I'rosunno Ghose. Nath 
And if that is so, it would be obviously unfair to the defendant 
to pass a decree for rent against him upon the basis of any kam Taran 
adjustment of the rent which it may be open to Kali Prosunno 
Ghose to upset. The view we take is in accordance with that 
taken by this Court in Bitidii Bashini Dasi v. Pean Mohun 
Bose. " (1) 


CHAITERJI 


De Gfuyther, for the appellant, contended that as the pur¬ 
chaser of the chuck Khatali he was entitled in the suit as 
framed to recover his proportion of the rent due in respect 
thereof. Regard being had to the terms of the pottah, to the 
effect of the resumption proceedings, and to the resettlement of 
the land in suit with the appellant’s vendors, the High Court 
ought to have held that the respondent was liable for the rent 
of the lands in the new holding, independently of the rent pay¬ 
able in respect of the original ganti. So far as Khatali was 
concerned, the old tenure was abolished and a new one created. 
He referred to Bengal Act VIII. of 1879 , s. 7 (c) and s. 10 . 
The suit being under the settlement and not under the pottah, 
there was no necessity to sue for an apportionment of rent, 
or to make all the parties interested in the lands comprised 
in the pottah parties to it. Those interested in the rent under 
the settlement were parties ; Kali Prosunno Ghose was one of 
the owners of the estate in which the ganti tenure was situated, 
but it was unnecessary to make him a co-plaintifl as he was 
not interested in the rent in respect of the resettled lands. 

C. VV. Arathoony respondent Ram Taran Chatterji, 

was not heard. 


The judgment of their Lordships was delivered by ,903 

Lord Robertson. This appeal arises out of a suit for Mays. 
rent of a property known as chuck Khatali. The proceedings 
have an appearance of complexity which does not belong to 

the facts. 


(O C1891) Ind. L. R. 20 Calc. 107. 
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In 1867 Raja Baroda Kant Roy, from whom the appellant’s 
title is derived, executed a pottah, creating, in favour of the 
respondent Chatterji, an estate of permanent ganti tenure in 
mouaah Pankhali, which included along with other chucks the 

chuck Khatali now in dispute. 

.\ bonus of Rs. 7,500 was paid for this grant; and the annual 

rent to be paid for the whole of the lands was Rs. 2,300. It 
was known at the time of the pottah that the Government 

had right to resume, and was likely to resume, some part of 

the lands, and the following clause is part of the pottah 

“ If here the any law suit with Government or with any 
person regarding (torn) the proprietary right of any other part 
of the land, and if any (torn) steps are necessary to be taken, 
then such steps shall be taken by me. God forbid if I lose 
the said suit and if the land of that suit go to the possession 
of another person (torn), then the rent of the said land at the 
rate prevailing in the mehal for the jami-jumma thereof shall 
be deducted from the aforesaid jumma of Rs. 2,300. Proper 
(torn) should be taken by me whenever any dispute shall arise 
regarding proprietary right. Except the above, on no other 
account abatement or enhancement shall be made regarding 
the aforesaid mowrussi mokurruri jumma of Rs. 2,300, and 
neither T nor my heirs shall be competent to enhance the rent 
of (- hundred torn indistinct) and neither you nor your heirs 
shall be competent (torn) to claim abatement of the aforesaid 

fixed jumma at any time.” 

In 1882 the Government did in fact resume, inter alia, the 
chuck Khatali. The Government did not, however, take khas 
possession of Khatali, but granted it in temporary settlement 
to the heirs of Raja Baroda Kant Roy, he being now dead. 
The period of settlement was twenty years from 1884, 1904 
being “ the year fixed for the expiry of settlements in the 
Presidency Division”: and the rent fixed for chuck Khatali 

was Rs. 850. 

The theory of the plaint, which was filed on April 13, 1897, 
is that the eflect of th«se settlement proceedings was that the 
respondent Chatterji became liable to the owner of Khatali 
for the rent fixed in the settiement. Accordingly, the plaint 
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ignores entirely the pottah of 1867, and rests the liability of )• 

Chatterji on the settlement alone ; and the present appellant 1903 

maintains his right to sue alone (he being purchaser of 
Khatali only), without the action being sued by the owners das 
of the other lands which formed parts of the ganti tenure taran 
of 1867, and for which the lump annual sum of Ks. 2,300 was ChatterJi. 

the rent. 


(It is true that originally there was a plurality of plaintiffs, 
the two widows, who are now formal respondents and into 
whose position it is unnecessary to enter, having been plaintiffs, 
but Kali Prosunno Ghose, who is now owner of part of the 
land granted in 1867, was never a plaintiff.) 

To the plaint thus laid the respondent Chatterji opposed, as 
his substantial defence, his ganti right of 1867, as constituting 
his title to the chuck Khatali ; and, with reference to the 
demand for Rs. 850, he said, in his written statement 

“The present defendant does not hold any jami-jumma at a 
rent Rs. 850 2a. 4/). appertaining to chuck Khatali subordinate 
to the plaintiffs, and he (defendant) did not bind himself by 
any engagement or pay rent regarding such jami-jumma either 
to the plaintiffs or to their predecessors, and he (defendant) is 
not bound to pay rent as above to the plaiutifts." 

The Subordinate Judge of Khulna, before whom the action 
came, dismissed the suit with costs on September 16, 1897. 
On appeal, the Court of the District Judge of Jessore varied 
the decree of the Subordinate Judge ; and on further appeal to 
the High Court, that Court reversed the lower Appellate Court 
and restored the decree of the first Court. 

In their Lordships* judgment the defence of the respondent 
Chatterji was well-founded. The settlement proceedings of 
1884 cannot he held to have abrogated the rights of that 
respondent under the pottah, so long as the Raja Baroda Kant 
Roy and his heirs were themselves in a position to let him 
have the lands. In fact, the resumption by Government did 
not disturb the possession either of the Rajas heirs or of 
Chatterji. The mere fact of resumption cannot be held to 
have brought to an end the rights of the respondent Chatterji 
under the pottah, for the pottah itself recognises the precarious 

23 
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nature of the grantor’s title, and provides against the loss of 
possession should that be the result. 

The appellant founded mainly on the 10th section of the 
Bengal Act VIII. of 1879. The claim of the respondent 
Chatterji in no way conflicts with the operation of this section, 
or with the rights of the Government under it. The section 
is plainly intended to fix for the future the liability of such 
undertenants as may enter into possession. 

If it had seemed good to the Government to take the land 
into their own khas possession, or to settle it on strangers to 
the contract with the respondent Chatterji, then the recorded 
rent would have been the rate of payment by that respondent- 
But the lands having been settled on the heirs of the Raja 
who granted the pottah, the Act does not interfere with the 
contractual rights of the subordinate holder. Now, th<» period 
of the settirment being still current, the ganti right still sub¬ 
sists, and the respondent is only liable for the rent payabl'^ 
under the pottah. 

The appellant endeavoured to make out that the respondent 
Chatterji had, by his letter of April 11, 1886, made himself 
liable for the rent of Rs. 850; but their Lordships agree with 
the Courts below in considering that document to be wholly 
insufficient to lead to this result. 

The High Court have rested their judgment on the some¬ 
what narrow ground that, Kali Prosunno Ghose not being a 
party to the suit, the appellant could not obtain the decree 
sought. It appears to th-ir Lordships that this really implies 
the broader ground upon which they proceed. If the theory 
of tho suit were right, and the settlement of 1884 created 

liability against the respondent Chatterji for Rs. 850 of rent to 

the owner of the chuck Khatali, then the appellant would not 
require the concurrence of the owner of another and different 
chuck. 

It is because the liability of the respondent Chatterji is not 
under the settlement, but for a lump sum under the contract 
of 1867, that all in right of the lands, for which the lump sum 
is the rent, are necessary parties in any action for rent for 
chuck Khatali. 
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Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellant must pay the 
costs of the respondent Chatterji. 

Solicitors for appellant : Watkins & Lempriere. 

Solicitors for respondents : T. L. Wilson & Co. 


GHARIB-UL-LAH. Plaintiff; 

AND 

KHALAK SINGH and Others.Defendants. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Infant's Interest in Mitakshara Joint Estate — Guardian—Fowsrs of Karta. 

A guardian of the property' of an infant cannot properly be appointed 
in respect of the infant’s interest in the property of an undivided 
Mitakshara family. 

Where the karta of an undivided Mitakshara family with the con* 
currence of the adult members of the family has mortgaged for necessity 
family property for family purposes ;— 

Held^ that it is no objection to the validity of the mortgage deeds as 
against all the members of the family that on the face thereof it appears 
that one of the brothers Is a minor, and that one of the deeds was executed 
by his mother as guardian without the sanction of the Court as required 
by Act XL. of 1858, s. 18, and Act VIII. of 1890, ss. 29 and 30. 

Appeal from a decree of the above Court (Jan. 18, 1898) 
modifying a decree of the Subordinate Judge of the District of 
Unao (Jan. 3, 1895). 

The question decided related to the liability of the respond* 
ents under two deeds of mortgage by conditional sale executed 
on February 6, 1889, and September 19, 1890. 

To a suit for relief brought by the mortgagee, the defendant 
Khalak Singh pleaded that the money was borrowed partly for 
necessity and partly without it. He stated that he and his 
brothers constituted a joint Hindu family. 

Jangli Singh, as a major on his own behalf, and Musammat 

•Present: LORD Davey, LORD ROBERTSON, SiR ANPR^W §C 0 BLE, and 

Sir Arthur Wilson. 


J. c. 

1903 

PRiA Nath 
Das 

V. 

Ram Taran 
Chatterji. 


J.C.* 

1903 


March 2C ; 
May 7. 



166 


[L. R. 


J.c. 

1903 

GHARIB-UL 

LAH 

V. 

KHALAK 

Singh. 


INDIAN APPEALS. 

Lachmin as guardian of Jai Singh, jointly filed another written 

statement. They admitted the execution of the deeds, and 

pleaded that the money was borrowed without necessity; that 

Jangli Singh and Jai Singh were minors at the time of the 
execution of the deeds; and that their mother, as guardian, 
could not create a valid charge on their property. 

The Subordinate Judge found that the moneys were borrowed 
for justifying necessity, and gave a decree for foreclosure. 

The Judicial Commissioner's Court was of opinion that the 
deeds had been executed by Musammat Lachmin as guardian, 
and in no sense by Khalak Singh as head of the family. It 
was conceded that Musammat Lachmin ^ad obtained a certifi¬ 
cate of guardianship under Act XL. of 1858, which, though 
not properly made, as the minors were members of a joint 
M and possessed of no separate property, was nevertheless, 
in the opinion of that Court, good in law to constitute her 
the guardian of the property of her minor sons under he 
appointment by the Court, and subject to the ^ 

Act under which the appointment was made. ‘ 
that under s. 29, .\ct VIII. of 1890. and s. 18. Act XL. 
1858. the certificated guardian could not, without the previous 

sanction of the judge, mortgage the minor s P™P«‘y ’ ^J, 

the mortgages in suit having been executed without such 

permission were invalid, so far as the interest of the minor, 
was concerned. The Judicial Commissioners also decided that, 
whether or not the moneys borrowed were spent on legal 
necessities and for the benefit of the minors, they were under 
no liability to refund any portion thereof. 

In the result they dismissed the suit as regards Jangli Singh 
and Jai Singh ; though they granted a foreclosure decree in 
respect of Khalak’s share of the mortgaged property. The 
Court held that Khalak as a member of a joint family could 
not mortgage even his own share except for legal necessity or 
the benefit of the family, but found that to a specified extent 

necessity had been proved. 

De Gfuyther, for the appellant, contended that on the evidence 
the Appeal Court was wrong in finding that a portion of the 
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mortgage money was not borrowed for necessity. The deeds 
in suit were sufficiently executed by Khalak, the karta of the 
family, so as to create a liability against all the members of 
the family. Moreover, Jangli Singh was a major at the time 
of execution ; so that if his concurrence were necessary it was 
proved. And as regards the minor, he was bound by the act 
of the karta. No guardian could be appointed for him in 
respect of his interest in the joint estate. The mother had 
no doubt obtained a certificate ; but that did not render her 
concurrence in the mortgage necessary either with or without 
the sanction of the Court. As to the power of alienation by 
the karta, and also in respect of an undivided share of the 
estate, see Sadahart Prasad Sahu v, Foolbash Koer (l); Bah 
gobind Das v. Narain Lai (2) : Deendyal Singh v. Jugdeep 
Narain Singh (3); Suraj Bunsi Koer v. Sheo Proshad Singh (4) ; 
Collector of Monghyr v. Hurdai Narain Shadai. (5) 

The respondents did not appear. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson. This is an appeal against a decree 
of the Court of the Judicial Commissioner of Oudh, which 
varied the decree of the Subordinate Judge of Unao. 

The three defendants (respondents) are brothers forming a 
joint Hindu family governed by the Mitakshara law, and as 
such they are the proprietors of a four annas or five biswas 
share in the village of Rookarna. 

On February 6, 1889, a deed was executed which purported 
to mortgage the family share in the village to Amin-ul-lah to 
secure a loan of Rs. 10,000 and interest ; and on September 19, 
1890, a second deed was executed which purported to charge 
the same property in favour of the same mortgagee with a 
further sum of Rs. 1,000 advanced by him, with interest. The 
appellant is the representative of Amin-ul-lah, who brought 
the present suit in the Court of the Subordinate Judge of Unao 

to enforce the two mortgage deeds. 

(0 (1869) 3 L. R. F. B. 31. (3) C1877) L. R. 4 Ind. Ap. 247. 

(2) (1893) L. R. 20 Ind. Ap. 116. (4) (1878) L. R. 6 Ind. Ap. 88. 

(5) (*879) Ind. L. R. 5 Calc. 425. 
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The material parts of the first deed are as follows : “We 
are Khalak Singh and Jangli Singh, sons of Chet Singh, and 
Jai Singh, son of Chet Singh, under the guardianship of 
Musammat Lachmin, wife of Chet Singh, represented by 
Khalak Singh as her agent.” The title of the three brothers 
is recited, and then follows, “ We have mortgaged the same,” 
and the conditions are then stated. The deed was executed 
by “ Khalak Singh with his own pen, ” “ Jangli Singh with his 
own pen,” “ Musammat Lachmin with the pen of Mewa Ram, 
Karinda,” and “ Jai Singh with his own pen.” The acknow¬ 
ledgment for the purpose of registration was signed by “ Khalak 
Singh with his own pen,” “ Khalak Singh, general agent, on 
behalf of Musammat Lachmin, guardian of Jai Singh, minor,” 
and “Jangli Singh with his own pen." It states that “ Khalak 
Singh is the general agent of Musammat Lachmin, under 
power of attorney registered on November 18, 1884, and has 
authority to mortgage, &c.” The forms used in the second 
deed, that of September 19, 1890, are substantially the same, 
except that as to Jai Singh the execution is, “Jai Singh, minor 
under guardianship of Musammat Lachmin and the agency of 
Khalak Singh,” Lachmin's name not otherwise appearing, and 
the registration corresponds. 

At the times when the two deeds were executed the first 
respondent, Khalak Singh, was undoubtedly a man of full age, 
and was the karta of the faniily. Jangli Singh, the second 
respondent, appears to have been between eighteen and twenty- 
one, and therefore of full age if the general rule of Hindu law 
was applicable to his case. The third brother, Jai Singh, was 
admittedly a minor. 

With regard to the object for which the first and principal 
loan was raised, it is clear that almost the whole of it was 
borrowed to pay oft, and was employed in paying oft, pressing 
claims against the family property; so that to this extent 
necessity is clearly shewn. And both Courts in India have so 
found. As to two small sums, however, of Rs. 90 4a. and 
Rs. 215 8a., the Appellate Court in India held that there was 
no evidence of necessity or of inquiry on behalf of the lender. 
And this view appears to be correct. The Appellate Court in 
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India thus reduced the amount advanced under the first and 
principal mortgage deed, for which necessity was established, 
to Rs. 9,690 7a, 6^., a figure which their Lordships accept as 
correct. 

As to the second mortgage, that for Rs. 1,000, the case is not 
so clear. There is evidence to shew that the family had long 
been in a somewhat embarrassed condition, and had difficulty 
in meeting the necessary family expenses. There is evidence, 
too, that this difficulty was in some years aggravated by floods 
and drought. And there is the evidence of the ^vitness Durga, 
who speaks, no doubt, in very general terms, but who says 
what, if true, to a large extent covers the case, that the 
Rs. 1,000 was borrowed, '* of which Rs, 500 or Rs. 600 was paid 
in Government revenue, and other due expenses were met by 
it. Out of that,' Rs. 150 were spent in contracting a marriage 

for Jai Singh. Of the same money a pair of bullocks was 
bought for Rs. 128." As to the Rs. 150 for the marriage, this 
witness is confirmed by the next. The First Court accepted 
this evidence; the Appellate Court was not satisfied with it. 
Their Lordships agree with the First Court to the extent of 
Rs. 778, the sums specifically mentioned, but they think the 
reference to other expenses too vague for them to place any 
reliance upon it. The witness Durga, though cross-examined 
about many things, was not cross-examined upon this point. 
And the respondent Khalak, the karta of the family and the 
actual borrower of the money, though he was in Court during 
the trial, was not called to contradict Durga. Their Lordships, 
therefore, think it has been sufficiently proved that the Rs. 778 
above mentioned, part of the loans, was borrowed for family 
purposes and in case of necessity. 

The karta of an undivided Mitakshara family, with the con¬ 
currence of the adult members of the family, can mortgage 
family property for family purposes in case of necessity, so as to 
charge the property as against all the members of the family. 
At first sight, therefore, it would seem that the appellant is 
clearly entitled to the usual mortgage decree against all the 
respondents in respect of all the amounts which, as already 
stated, their Lordships hold to have been borrowed on grounds 
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of necessity. But a difficulty was raised in India on the ground 
that on the face of the mortgage deeds it is shewn that one at 
least of the three brothers constituting the family was a minor, 
that the mother had obtained a certificate of guardianship 
(presumably of property), that one at least of the mortgage 
deeds was executed in her name with others, and that she as 
guardian could not (by reason of Act XL. of 1858, s. 18, and 
Act VIII. of 1890, ss. 29 and 30) make a mortgage of her ward’s 
property without the sanction of the Court, which admittedly 
was not obtained. The Appellate Court in India gave effect 
to this objection, considering that the mortgages were mort¬ 
gages of a guardian, and were invalid for want of the sanction 

of the Court. 

Their Lordships are unable to concur in this view. It has 
been well-settled by a long series of decisions in India that a 
guardian of the property of an infant cannot properly be 
appointed in respect of the infant’s interest in the property of 
an undivided Mitakshara family. And in their Lordships’ 
opinion those decisions are clearly right, on the plain ground 
that the interest of a member of such a family is not individual 
property at all, and that therefore a guardian, if appointed, 
would have nothing to do with the family property. And 
applying these observations to the present case, their Lordships 
think that the mortgages under consideration were not mort¬ 
gages by the guardian, assuming the mother to have been a 
guardian, but mortgages by the family, entered into by the 
karta of the family with the concurrence of Jangli, the only 
other adult member of the family, if indeed he was an adult. 
And this leads up to the only remaining question in the case. 
If it be true that the respondents’ mother was appointed 
guardian of the second respondent as well as of the third (as 
seems to have been assumed in India), that appointment might 
under Act XI. of 1875, s. 3, have the effect of prolonging the 
minority of that respondent until he attained twenty-one. The 
effect of this, if it were accepted, would be very trifling: it 
would only affect that respondent’s liability to a personal decree 
for the two small sums of Rs. 90 4a. and Rs. 215 8a. advanced 
under the first and principal mortgage, and for Rs. 222 under 
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the second mortgage, but as to which necessity has not been 
established. As to this it seems sufficient to say that the 
second respondent Is now of full age and able to bring his case 
before the Court ; that at the time of the mortgages in question 
he was of full age according to the general Hindu law ; that he 
executed the mortgages himself as a person of full age ; and 
that if there were any grounds for exempting him from liability, 
it was for him to shew them, which he has failed to do. It 
follows that the appellant is entitled to a mortgage decree 
against the property under the first mortgage, and to similar 
relief under the second mortgage, to the extent above indicated 
as to each. He is further entitled to a money decree against 
the first two respondents personally in respect of the two sums 
of Rs. 90 4^7. and Rs. 215 8a. excluded from the .security of the 
first deed, and Rs. 222 under the second deed. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal ought to be allowed ; that the decree of the 
Court of the Judicial Commissioner ought to be discharged with 
costs ; that the decree of the Court of the Subordinate Judge 
ought to be varied by substituting for the sum therein declared 
to be due to the plaintiff a sum made up of Rs. 10,468 7a. 6p. 
principal, and interest in accordance with the two mortgages 
respectively and the costs throughont; that the period of 
redemption ought to be extended to six months from the date 
of His Majesty’s order on the appeal ; that there ought to be 
an order against the first two respondents personally for 
Rs. 527 12a. and interest ; and that the case ought to be remitted 
to the Judicial Commissioner to ascertain the precise amount 
payable on the above footing. 

The respondents must pay the appellant’s costs of this 
appeal, exclusive of the costs of restoring the same ; and, in view 
of the great delay which took place in the prosecution of the 
appeal, their Lordships direct that the appellant only be 
allowed such costs as he would have incurred if he had 
prosecuted his appeal with due diligence. 

Solicitors for appellant : T. L. Wtlson & Co. 
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RAJA BALWANT SINGH. PLAINTIFF; 

AND 

SECRETARY OF STATE FOR INDIA ) 

IN COUNCIL..5 Defendant. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Canal Dues^Suit by Proprietor to recover moneys wrongly taken from him as 
Canal Dues — Jurisdiction—North-Western Prmnnces Land Revenue Act, 
s. 241— Act VIII. of 1873, j. 45. 

In a suit to recover from the defendant moneys wrongly taken from the 
plaintiff undei the head of canal dues not in fact payable by the plaintiff 
as proprietor, but by the occupiers of the lands in respect of Which they 
were charged :— 

Held, that, under s. 241 of the North-Western Provinces Land Revenue 
Act and s. 45 of Act VIII. of 1873, the Civil Court had no jurisdiction to 
entertain the suit, and that the High Court was right in taking cognizance 
of the point, though it was not pleaded and not taken in either of the 
Lower Courts. 


Appeal by special leave from a decree of the High Court 
(Dec. 11, 1899) affirming a decree of the District Judge of Agra 
(Dec. 21, 1896) which had affirmed a decree of the Subordinate 
Judge (Aug. 6, 1896) dismissing the appellant’s suit. 

The two first Courts dismissed the suit as barred by limita¬ 
tion. The High Court, however, did not give any decision on 
the question of limitation, but dismissed the suit upon the 
ground that it did not lie “ by dint of s. 241, second paragraph 
of clause 1, of the Land Revenue Act No. XIX. of 1873, and 
s. 45 of Act No. VIII. of 1873." 

Coweff, for the appellant, contended in reference to limitation 
that art. 96 applied, and that the District Judge’s finding of 
fact was final : that the agent’s full knowledge of the mistake 
in question was at a date within the three years from suit 
prescribed by that article. Art. 14 did not apply, for there had 
been no judicial or even ministerial order in the case binding 
upon suitors. That which was called an order was a mere 

* Present : LORD DAVEY, SIR ANDREW SCOBLE, and SlR ARTHUR WILSON. 
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refusal to pay demanded. With regard to jurisdiction, the 
basis of the suit was that money had been erroneously paid to 
the plaintiff’s loss, and that it was unconscientious and wrongful 
in the Collector to retain it. The essence of the claim was for 
the repayment of moneys wrongfully retained by the Collector ; 
the sections cited by the High Court gave the Government a 
summary remedy against the owner or occupier, but were not 
intended to give, and could not give, the owner or occupier an 
equally summary remedy against the Government. 

Phillips, for the respondent, was not heard. 

The judgment of their Lordships was delivered by 

Lord Davey. The history of this case has been rather a 
curious one. As originally framed, the plaint asked for the 
recovery from the Secretary of State of a sum of money which 
the plaintiff alleged to have been wrongly taken from him 
under the head of canal dues, such canal dues not being, in 
fact, payable by him or his ancestors, who were the proprietors 
of the lands in respect of which the dues were claimed, but by 
the occupiers of the lands. He accordingly brought the action 
out of which this appeal arises to recover the money as having 
been paid under a mistake of fact. 

The only plea which need be noticed is the plea of limita¬ 
tion, and the facts with reference to that plea, as found by the 
IDistrict Judge, are the.se : The payment was only effectually 
discovered by the appellant’s karinda on May 12, 1891. Ilis 
suspicions were no doubt aroused earlier, but he only verified the 
fact of payment by an examination of documents which may 
have taken him some time ; and he had only completed that 
examination and comparison of documents on May 12, 1891. 
He then immediately went to Agra and presented a petition in 
the name of the Raja to the Court, asking for a return of the 
money. There were two petitions in fact, but only one need 
be mentioned. Those petitions were considered, and on 
August 1, 1891, an order was made rejecting them. The 
question therefore arose. From what date did the limitation 
run ? If it was a case under art. 96 of Sched. II. to the 
Indian Limitation Act, 1877, then the limitation was three 
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years, and the suit having been instituted on May 11, 1894, 
and the fact only discovered on May 12, 1891, the three years 
had not expired when the suit was instituted, and limitation 
Balwant would not be a defence. If, on the other hand, it came within 

art. 14 of the schedule, which relates to suits to set aside any 
Secretary qj. ^^der of an officer of the Government in his official 
Sta^e%or capacity, the period of limitation is one year only, and in that 

IN COUNCIL case, the cause of action having arisen on August 1, 1891, the 
- suit would be out of time, and would be properly dismissed. 


The Subordinate Judge of Agra dealt with the case from 
both points of view. He held that, if the cause of action arose 

on August 1 , 1891, the suit was time-barred ; but, on the other 

hand, he held, on the evidence, that the karinda discovered 
the mistake more than three years before the institution of 
the suit, so that even if the case fell within art. 96 the suit 
was still time-barred, and that it was not necessary for him to 
say under which article he thought the case came. 

The District Judge, on appeal, dissented from the judgment 
of the Court of the Subordinate Judge as to the question of 
fact, and held that the karinda had full knowledge only on 
May 12, 1891, after a comparison of the canal jamabandis with 
the palwari papers; and that, therefore, if the case came under 
art. 96 of the schedule, the suit would not be time-barred. He 
came, however, after full consideration and after some apparent 
hesitation, to the conclusion that the case fell withip art. 14, 
because, though the suit was not so described in the plaint, and 
there was no prayer in the plaint to set aside the order of the 
Collector’s officer of August 1, 1891, it was in eftect one to set 
aside the Collector’s order. The suit having been brought 
more than one year after the cause of action arose, it was 
accordingly time-barred, the result being that he affirmed the 
decree of the Subordinate Judge. 


The plaintiff appealed to the High Court, and in the High 
Court—whether by the plaintiff or by the Court itself does not 
appear—an entirely new point was started, not dealing with 
the Limitation Act at all, but arising out of another set of 
sections of another set of Acts. Whether the point was pleaded 
or not, the Court no doubt could take cognizance of it. The 
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point is this : Sect. 241 of the North-Western Provinces Land 
Revenue Act (Act XIX. of 1873) enacts that “ No Civil Court 
shall exercise jurisdiction over any of the following matters.” 
Then a number of matters are specified, and sub-s. (i) is in 
these terms : “ Claims connected with or arising out of the 
collection of revenue (other than claims under s. 189) or any 
process enforced on account of an arrear of revenue, or on 
account of any sum which is by this or any other Act 
realizable as revenue.” There is no doubt that the canal dues 
are realizable as revenue under s. 45 of the Northern India 
Canal and Drainage Act (.Act VIII. of 1873), and therefore the 
only question is whether this claim made by the plaintifi was 
a claim “ connected with or arising out of the collection of 
revenue, or on account of any sum .... realizable as revenue.” 
The exception, “other than claims under s. 189,” appears lo 
their Lordships to throw some light upon the meaning of the 
section, because s. 189 enables a party from whom revenue is 
demanded to pay under protest, and upon such payment being 
made then, “ subject to the pecuniary limitations prescribed by 
law, the person against whom such proceedings were taken 
may sue the Government for the amount so paid in any Civil 
Court situate in the district where such proceedings were taken, 
and in such suit the plaintiff may, notwithstanding s. 149, give 
evidence of the amount which he alleges to be due from him.” 
That is an exception from what the Act describes as “ claims 
connected with or arising out of the collection of revenue.” It 
will be observed that it is a claim of exactly the same descrip¬ 
tion as the present one. It is the claim of a person who says 
that revenue has been wrongly demanded from him which he 
was not under any liability to pay, and the only difference is 
that, if he pays it when it is demanded from him under protest, 
then he has a right, subject to the pecuniary limitations pre¬ 
scribed by the law, to sue the Government lo recover it as 
money paid by him under a mistake. The exception does not 
apply to this case, because at the time when the money was 
paid there was no protest, and it was paid by the officer of the 
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Raja under a common mistake as money that was due from 
him. But though that section does not apply, it illustrates 
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J. C. what is intended to be included in claims connected with or 
arising out of the collection of revenue or on account of any 

- sum realizable as revenue. The eflect of the latter words in the 

Balwant section is to make the earlier part applicable not only to revenue 

properly so called, but also to sums realizable as revenue. 

SECRETARY judgment of the High Court, which is none the less 

State for excellent because it is short, is as follows ; In our opinion the 
IN COUNCIL, suit does not lie by dint of s. 241, second paragraph of clause (i) 

-- of the Land Revenue Act, No. XIX. of 1873, and s. 45 of Act 

No. VIII. of 1873. This question was not raised in the appeal, 
or indeed elsewhere at all. The Court below dismissed the suit 
by applying art. 14 of Sched. II. of the Limitation Act. The 
appeal is therefore dismissed, but, under the circumstances, 
without costs.” Another bench of the High Court, consisting 
ofSir.\rthur Strachey C.J. and Banerji J., expressed an opinion 
to the same eflect on an application for leave to appeal to His 

Majesty in Council, the application being refused on the ground 

that no substantial question of law was involved. 


Their Lordships agree with the High Court. The subject of 
the action is either a claim connected with or arising out of the 
collection of revenue, or else it is a claim for a sum which is 
realizable as revenue. Mr. Cowell, on behalf of the appellant, 
brought every point which could be properly raised to the 
attention of their Lordships; but the utmost he could say was 
that, although it was in a sense a claim connected with or 
arising out of the collection of revenue, or a sum realizable as 
revenue, it was only remotely, and not directly, arising out of 
the collection of revenue. Their Lordships fully appreciate 
Mr. Cowell’s point, but it does not seem to them a good one, 
and they cannot do otherwise than agree with the High Court 
that this claim is one arising under s. 241, sub-s. (i)» of Act XIX. 
of 1873, over w'hich, therefore, no Civil Court can exercise 
jurisdiction. They will, therefore, humbly advise His Majesty 
that the appeal ought to be dismissed. The appellant will pay 
the costs of the appeal. 


Solicitors for appellant : Pyke S Parrott. 
Solicitor for respondent : Solicitor^ India Office. 
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May 7, 8 ; 
June 24. 

Two Consolidated Appeals 

• 


ON APPEAL FROM THE HIGH 

COURT IN BENGAL. 



Bengal Tenancy Acts 1885, s, 7— Admissibility in Evidence of Road Cess 
Returns—Claim for Enhaneem’nt of Rent^Indian Evidence Acts 

s. 114 (^). 

Road cess returns made under Bengal Act IX. of 1880 are (see s. 95) 
admissible evidence against the person by or on whose behalf they are 
filed ; and although not conclusive, if they shew that the taluqdars are 
receiving from their sub-tenants considerably higher rent relatively than 
they were paying to their superior landlord, they are prima facie evidence 
in support of a claim under the Bengal Tenancy Act, 1885, s. 7, for enhance- 
ment of rent, sufficient to shift the onus to the defendants, in whose power 
it is to produce the collection papers, to rebut it. 

Under the Indian Evidence Act, s. 114 i^g'), the non*pioduction of 
these papers authorizes an unfavourable presumption against tlie party 
withholding them. 

Appeals from decrees of the High Court (May 12, 1899) 
reversing decrees of the Subordinate Judge of Mimensingh 
(July 31, 1895). 

The question was whether the rents in suit should, under 
s. 7 of the Bengal Tenancy Act, 1885, be enhanced. The 
First Court held that the appellant had failed to prove the 
existence of a customary rate of rent, and there being no 
contract fixing the limit, it must be ascertained to what limit 
the rent might be fairly and equitably raised. 

The Subordinate Judge was of opinion that the evidence as 
to the rates of rent realizable was unsatisfactory ; that the 

defendants had suppressed their books of accounts which would 

• Present : LORD MaCNAGHTEN, LORD LINDLEV, SiR ANDREW SCOBLE, 
and SIR ARTHUR WILSON. 
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shew the rents actually realized by them, and the road cess 
returns filed by the appellant furnished a reliable basis for 
calculating the gross collections of the whole tenure, the more 
especially as the evidence for the defendants shewed that the 
ryots paid all the shares in the tenure at the same rate. 

The High Court rejected some of the road cess returns as 
inadmissible in evidence, and attached very little weight to the 
remainder, not even sufficient to shift to the defendants the 
burden of proving what the actual gross collections were. 
They in consequence dismissed the suit, as there was no 
evidence to shew that the existing rents were not fair and 


equitable. 


Mayne and De Gruythe*', for the appellant, contended that 
the High Court was wrong in the view which it took of the 
road cess returns, and that there was sufficient evidence 
produced by the appellant of the assets of the tenure in suit 
to enable the Court to ascertain the amount of the gross 
collections of rent. At any rate, there was sufficient to shift 
on the respondents the burden of proving that the amount so 
ascertained was erroneous. Reference was made to Bengal 
Act VII. of 1880, ss. 6, 14, 17, 18, 21 ; the Evidence Act, s. 32, 

clauses 2 and 3 ; ss. 35, 106, 114 (g). 

C. W, At'athoon, for some of the respondents, contended that 
the road cess returns were not admissible in evidence. They 
are not public documents under s. 35 of the Evidence Act. 
They are mere private documents. Even if admitted, they 
were neither reliable nor sufficient data for ascertaining the 
assets of the tenure- The appellant had failed to prove any 
right to enhance or any ground for saying that the existing 
rents were not fair and equitable. 

Mayne replied. 


1903 

JUMii 24 * 


The judgment of their Lordships was delivered by 

Sir Andrew Scoble. The appellant, Hem Chunder 
Chowdhry, is the owner of a four annas share in the pergunnah 
Pukhuria Jainsahi, which originally formed one entire zemin- 
dary estate. In this pergunnah there has long existed a 
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subordinate tenure known as Madarjani, which is owned and 
possessed by the respondents and one Guna Misser, who 
is not a party to the present appeals. The questions for 
determination are : (l.) whether the appellant has made out 

his claim to the enhancement of rent allowed by the Sub¬ 
ordinate Judge; and (2.) from what date that enhanced rent 
is claimable. 

For many years the right of the zemindar to enhance the 
rent of this taluq has been a subject of contest in the Indian 
Courts, but it was ultimately established by a decree of the 
High Court at Calcutta, which decided, on November 30, 1S88, 
that the tenure held by the respondents was of a nature liable 
in law to an enhancement of rent. From this decree no 
appeal was preferred, and their Lordships must hold that it 
is now too late to reopen the question. It remains to be 
considered, however, whether in the suits to which the present 
appeals relate the appellant has made out his claim, in fact, to 
the enhancement which he seeks. The Subordinate Judge 
found in favour of the appellant on this point, but his decree 
was reversed by the High Court. 

Under s. 7 of the Bengal Tenancy Act (No. \ II1. of 1885), 
where the rent of a tenure-holder is liable to enhancement (as 
is the case here), it may, “subject to any contract between the 
parties, be enhanced up to the limit of the customary rate 
payable by persons holding similar tenures in the vicinity," 
or, “where no such customary rate exists, it may, subject as 
aforesaid, be enhanced up to such limit as the Court thinks 
fair and equitable.” The Subordinate Judge found that the 
plaintifl had failed to prove the existence of any customary 
rate, and accordingly proceeded to ascertain, by an examination 
of the evidence before him, the limit to which the rent might 
be fairly and equitably enhanced, there being no contract to 

fix that limit. 

The evidence, as is not infrequent in cases of this kind, was 
of a most unsatisfactory character. “Numerous witnesses,” 
says the Subordinate Judge, “have been examined by both 
parties to depose to the rates alleged by them, but none of 
them appears to be reliable.” Much of the documentary 
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Some road cess returns were, however, put in by the appel¬ 
lant, which the Subordinate Judge regarded as sufficiently 
trustworthy to afford a basis upon which to ascertain the assets 
of the taluq, and thus to fix a fair and equitable limit of 
enhancement. These returns are rendered under Bengal Act 
IX. of 1880, s. 95 of which makes them admissible in evidence 
against the person by or on behalf of whom they were filed. 
It is also contended that, on other grounds, some of them are 
relevant evidence under the Indian Evidence Act. 


It is admitted that two of these returns relate to the 
particular portion of the zemindary held by the appellant. 
They were filed on behalf of Raja Jotindra Narain Roy, who is 
now dead, and whose widow, the respondent Rani Hemanta 
Kumari Debi, is one of the taluqdari tenants, as well as the 
owner of a ten annas share in the whole zemindary. They shew 
that, in 1884, Raja Jotindra’s fractional share in the taluqdari 
tenure was let out on lease for terms of three or four years to 
certain persons at an aggregate rent of Rs. 108 A-a. Sp., to which 
must be added Rs. 4 9a. for the value of the taluqdar’s nij 
share of khamar land, making the total value of the Raja’s 
share Rs. 112 iSa. Bp. per annum. Adopting this figure as a fair 
statement of what the taluqdars generally received from their 
lessees as rent on account of their holdings in the taluq, the 
Subordinate Judge worked out a rule-of-three sum which 
brought the rent received by the taluqdars in respect of the 
appellant’s four annas share in the zemindary to Rs. 3,140 6(7.; 
and, after making usual deductions for expenses and collection 
charges, he fixed the enhanced rent payable to the appellant at 
Rs. 2,386 11(7. in respect of the portion of the two estates in 
question in the suit. 

The learned judges of the High Court dissented from this 
method of dealing with the case. The road cess returns did 
not, in their opinion, “ furnish any reliable data for ascertaining 
the assets of the tenure and they held that the mathematical 
calculation made by the Subordinate Judge rested on two 
assumptions, for neither of which they saw any ground. It is 
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quite true that the returns are not conclusive evidence ; but, so 
far as they go, they undoubtedly shew that the taluqdars were 
receiving from their sub-tenants a considerably higher rent 
relatively than that which they were paying to their superior 
landlord, and that the claim for enhancement could prima facie 
be supported on the ground that the existing rate was con¬ 
sequently not “fair and equitable” within the meaning of the 
Bengal Tenancy Act. In the opinion of their Lordships, this 
evidence was sufficient to shift the onus to the respondents, in 
whose power it was, by producing their collection papers, to 
rebut any presumption raised against them by the road cess 
returns. But, for reasons best known to themselves, they did 
not produce any documentary evidence on which reliance could 
be placed. On the contrary, they put in certain counterfoils 
of receipts alleged to have been granted to their ryots ; and 
these the Subordinate Judge found to have been fabricated for 
the purposes of the suit. Under s. 114 (g) of the Indian 
Evidence Act (No. I. of 1872) the Court may presume that 
“evidence which could be, and is not, produced would, if pro¬ 
duced, be unfavourable to the person who withholds it" ; and 
their Lordships consider that, in the circumstances of the case, 
the Subordinate Judge was fully justified in coming to the 
conclusion which he formed upon the only evidence before him 
which he regarded as reliable. 

The decree of the Subordinate Judge was made on July 31, 
1895, and awarded the enhanced rate prospectively from the 
end of the Fasli year 1298. On November 20, 1895, the 
appellant filed a suit against the respondents to recover 
the arrears of rent due for 1298. The Subordinate Judge held 
that the claim was barred by s. 12 of the Civil Procedure Code, 

but not by the law of limitation. The Pligh Court, on appeal, 
came to the precisely opposite view. In the opinion of their 
Lordships the proceedings in the earlier suit stayed the opera¬ 
tion of the law of limitation ; and as the appellant claimed the 
arrears of 1298 in that suit, but his claim was then disallowed 
as premature, he is now entitled to the benefit of the decree 
for enhancement and to recover the arrears at the enhanced 
rate. The decree of the Subordinate Judge, in which he 
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ascertained the amount due for arrears at that rate, but post¬ 
poned execution until the final decision of the enhancement 
suit, can therefore be sustained. 

Their Lordships will humbly advise His Majesty that the 
decrees of the High Court in both suits should be set aside 
with costs, and those of the Subordinate Judge affirmed. The 
respondents will pay the appellant’s costs of the appeals, 
except that the parties will pay their own costs of the petition 
lodged by the appellant for leave to refer at the hearing to 


certain documents. 


Solicitors for appellant : Watkins & Lempi^iefe. 
Solicitors for some of respondents : T. L. Wilson & Co. 
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MUSSAMMAT BIBI WALIAN AND | 
Others.) 

AND 

BANKE BEHARI FERSHAD SINGH ) 

AND Others. ) 


Defendants; 


Plaintiffs. 


ON APPEAL FROM THE HIGH COURT IN BENGAL. 


Civil Procedure Code, s. 443 —Absence of Formal Order appointing Guardian — 

Irregularities in Appointment. 

Sect. 443 of the Civil Procedure Code, which directs the Court to appoint 
a proper guardian to protect the interests of a minor suitor, must be 

strictly followed :— 

But held, that where it appears that in a suit the minors’ interests were 
effectively represented by their mother with the sanction of the Court, the 
absence of the formal order appointing her and an immaterial defect of 
service of summons on the minors and their guardian, not shewn to have 
caused any prejudice to them, are mere irregularities, which, under s. 578, 
would not be ground for reversing judgment and execution proceedings on 
appeal, or in a separate suit for that purpose. 

Appeal from a decree of the High Court (Aug. 15, 1899) 
reversing a decree of the Third Subordinate Judge of Patna 
(Dec. 24, 1896), 

: lord MACNAGHTEN, lord LINDLEY, SIR ANDREW SCOBLE, 
and SIR ARTHUR WILSON. 
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The question decided in this case was whether an execution 
sale, carried out under the circumstances mentioned in their 
Lordships’ judgment, was inoperative, as regards the plaintifts’ 
share in the property sold, for want of proper service of 
summons and other processes upon their properly constituted 
guardian, the sale having taken place during their minority. 

The First Court held as regards the proceedings in the suit in 
which execution was issued that Moti Rani Koer, the mother 
of the minors, was a fit person to be guardian for the minors in 
that suit, and that she was practically appointed as such, 
“ although no formal order appointing ” her “ was drawn up.” 
Also that the minors were not prejudiced by the widow’s silence 

since there was no defence open to the widow.” And as 
Doorga Dutt, their uncle, did not actually take out the certi¬ 
ficate of guardianship (under the order of November 26, 1881, 
appointing him) until July 29, 1882, while the sale followed on 
August 14, 1882, “Zahurul Huck could not therefore have 
made Doorga Dutt guardian on behalf of the minors.” 
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As regards the service of summons, &c., which, so far as 
these came to the hands of any person, were admittedly handed 
“ to Gajadhur in the Court compound,” the learned Subordinate 
Judge held this good service on Moti Rani Koer, believing that 
Gajadhur was then joint with the minors and their mother, 
and disbelieving the evidence of the plaintiffs, which was 
adduced to shew that Gajadhur had previously separated from 
them and did not then live with them. He accordingly 
dismissed the suit. 


The High Court, on the other hand, gave the plaintiffs 
a decree for their share. They held that the minors were not 
sufficiently represented in the former suit; that it was necessary 
for the Court, having regard to the provisions of s. 443 of the 
Civil Procedure Code, to see that a proper guardian had been 
appointed. The Subordinate Judge on these proceedings had 
not directed his attention to the minority of the plaintiffs or 
the appointment of a proper guardian, and there was nothing 
to lead to the presumption that the Court had expressly or 
impliedly sanctioned the appointment of the mother as their 
guardian. They also came to the conclusion that there had 
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been no attempt to prove service of the various processes on 
the minors or even on their mother ; the peon had not gone 
beyond the precincts of the Court, the service being made on 
plaintifls’ eldest brother. Gajadhur Fershad ; that although he 
is described in the deposition as the guardian of the minors, he 
was not so for the purposes of the suit. 

Sir- W. Raitigan, K.C., and C. W. Afathoon, for the 
appellants, contended that the First Court was right in 
holding that the Court had sanctioned the appointment of the 
mother as guardian, and that the minors were effectively 
represented and their interests protected. No doubt the 
appointment of a guardian under s. 443 of the Civil Procedure 
Code was imperative, but substantially that article was com¬ 
plied with, and whatever irregularities (if any) there may have 
been, the minors were not prejudiced thereby, nor were they 
deprived of effective protection : see s. 578, and Hari Saran 
Moitra w Bhubaneswari Dehi{\) -, Kedar Prosunno Lahiri 
Protap Chander (2) ; Vasndev Morhhat Kale v. Krishnaji (3); 
Jatindra Mohan Poddar v. Srinath Roy. (4) As to service of 
summons, see s. 75 of the Civil Procedure Code. The minors 
had no defence to the former suit, and have no cause of action 
in this suit: see Doorgapershad v. Keshopershad Singh. (5) 
They can get no relief until they pay the claims on the 
property : see Bhura Mai v. Harkishan Das. (6) Then as 
regards limitation, the suit was to set aside a sale. Art. 12 
of Act XV. of 1877 gives no power from date of confirmation 
of sale. Sect. 8 was also referred to and Surja Kumar Dutt 
V. Arun Chunder Roy (7) thereon. 


Phillips, for the respondents, contended that the sale was 
inoperative as regards their shares for want of proper service of 
summons and other processes on a properly constituted guardian 
of the minors. Sect. 578 of the Civil Procedure Code only 


(1) * (1888) L. R. IS Ind. Ap. 195. 

(2) (189O Ind. L. R. 20 Calc. II. 

(3) (189s) Ind. L. R. 20 Bomb. 534, 

536- 

(4) (1898) Ind. L. R. 26 Calc. 267, 

273. 


(S) (1882) L. R. 9 Ind. Ap. 

27. 

(6) (1902) Ind. L. R. 24 .Mlah. 

383- 

(7) (1901) Ind. L.R. 28 Calc. 465, 
469. 
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refers to irregularities, not to any error going to the root of the 
suit. The minors were not in reality parties to the suit, and 
that is an objection which goes to its foundation : see Hari 
Saran Moitra v. Bhubaneswar"^ Debt (1) and Bhura Mai v. 
Harkishan Das. (2) Then as to service of summons, the onus 
was on the other side to shew a proper service in ithe former 
suit: see Ganga Pt‘osad Chowdhry v. Utnbica Churn Coondoo. (3) 

The appellants were not heard in reply. 
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The judgment of their Lordships was delivered by 1903 

Sir Arthur Wilson. Tiluckdhari Singh on August 28 , 19- 

1873 , executed a mortgage bond in favour of Chowdhry Sheik 
Wahid Ali to secure a sum of money borrowed from the latter, 
with interest. 

In 1881 Zahurul Huck, the son of Wahid Ali, brought a 
suit to recover the money due under the mortgage bond, and, 
Tiluckdhari being then dead, he made defendants Gajadhur, the 
adult son of Tiluckdhari by one marriage, and Moti Rani Koer, 
as mother and guardian of four minor sons by another marriage. 

On October 29, 1881, the plaintiff in that suit obtained an 
ex parte decree in his favour, under which the mortgaged 
property was put up for sale and ultimately purchased by the 
decree-holder, who was put into possession by the Court on 
January 8, 1883. 

The present suit was brought in the Court of the Third 
Subordinate Judge of Patna, the plaint having been ultimately 
filed on January 5, 1895. The plaintiff's are the younger three 
of the sons of Tiluckdhari, described as minors in the former 
suit. The substantial defendants are the representatives of 
the plaintiff in that suit ; the fourth and fifth defendants are 
Gajadhur, the half-brother of the plaintiffs, who was the adult 
defendant, and Sidheswar, the elder uterine brother of the 
plaintiffs, who was one of the minor defendants in the former 
suit. Of these two it is said in the plaint that, as they are 
acting in concert with the other defendants, they are made 

pro forma defendants. 

(i) (1888) L. R. IS Ind. Ap. 195. (2) Ind. L. R. 24 Allah. 383. 

(3) (1887) Ind L, R. 14 Calc. 754 - 
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The material allegations in the plaint were to the following 
effect: That Tiluckdhari borrowed the money raised under 
the mortgage bond of August 28, 1873, for immoral purposes, 
so that his sons were not answerable for the debt ; that the 
former suit, that to enforce the bond, was fraudulently brought 
and carried through by the then plaintiff in collusion with the 
plaintiffs’ half-brother Gajadhur, the adult defendant in that 
suit and the fourth defendant in this suit, and that the pro¬ 
ceedings in execution and the sale were equally fraudulent. 

It was further alleged that no summons or other process was 
served in the suit or execution proceedings upon the present 
plaintiffs, and that no guardian in the suit was duly appointed 
for them. On these grounds it was prayed, amongst other 
things, that it might be held that the auction sale, so far as 
the plaintiffs’ share was concerned, was held in an illegal way, 
and that Zahurul Huck and the defendants as his heirs 
acquired no right to the property in dispute; that the auction 
sale and the decree might be declared inoperative against the 
plaintiffs; and that the latter might be put in possession of 

the share claimed by them. 

The substantial defendants in their written statements 
denied all the allegations of the plaint. On these pleadings 
issues were raised, of which it is only necessary to notice the 
fifth, sixth, seventh, and eighth. The fifth asked, amongst 
other things, whether the money under the original bond was 
raised for illegal and immoral purposes. The sixth was 
whether the sale was liable to be set aside and the plaintiffs 
restored to possession. The seventh was whether the plaintiffs 
were properly represented in the suit and execution proceed¬ 
ings, and, if not, whether they were void on that ground. 
The eighth was whether the suit and proceedings in execution 
were tainted by fraud as alleged, and, if so, whether they were 
void on that ground. 

It is clear, therefore, that the substantial case of the 
plaintiffs was a case of fraud ; the seventh issue, however, 
raised a question of a totally different kind, whether the suit 
and execution were void by reason of defects in procedure. 

At the trial before the Subordinate Judge the plaintiffs’ 
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main case failed altogether. The Court found that Tiluckdhari’s 
bond was not given for immoral or illegal purposes, so that the 
_ debt was binding upon his sons, and that there was no fraud. 
And those findings have not been impeached. 

As to the case based upon defects of procedure in the former 
suit, the Subordinate Judge held, first, that the then minor 
defendants (including the present plaintiffs) were parties 
defendant to the suit; and the High Court accepted this 
view, in which their Lordships entirely concur. 

The alleged defects which remain are, first, lliat the present 
plaintiffs were not properly represented in that suit ; that they 
were not properly served with summons in the suit ; and that 
they were not properly served in the execution proceedings. 

As to the first of these points, the mother of the present 
plaintiffs appears throughout the proceedings in the former 
suit as their guardian. It is impossible at this distance of 
time to ascertain positively whether an order appointing her 
guardian ad litem was ever drawn up; but the Subordinate 
Judge in the present case assumed that there had been none, 
and he was probably right. An examination, however, of 
such proceedings in that suit as are forthcoming shews that 
the Court admitted the plaint in which the mother was 
described as guardian ; that in its decree it so described her ; 
and that similar language was used in the execution pro¬ 
ceedings. In this connection it is necessary to notice that on 
November 26, 1881, Durga Dutt, the uncle of the present 
plaintiffs, obtained an order for a certificate of guardianship to 
them, but the certificate was not taken out till July 29, 1882, 
long after the decree and the order for sale in execution, and 
a few days before the actual sale. 

As to the alleged defect of service of summons in the former 
suit, the decree in that suit recites that “ by the evidence of 
the peon who served the summons, and that of the identifier, 
the service on them”—the defendants in that suit, including 
the plaintiffs in this—“is proved.” The evidence of the peon 
is not available by reason of the lapse of time, but a deposition 
of the identifier is in evidence : “ I did not go with the Court’s 
peon to the residence. I identified Gajadhur Singh here in 
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this Court. ... He took all the summonses and duplicates 
of the plaint addressed to the defendants, and granted a receipt 
on behalf of all the four by his own pen. Gajadhur was the 
guardian of all the three defendants, and he is agent as well.’’ 
The Subordinate Judge has found that Gajadhur was at that 
time joint with his minor half-brothers, and there is evidence 
that he acted as karta of the family, as he naturally would 
under the circumstances. 

The Subordinate judge held that, though no formal order 
appointing the mother to be guardian ad litem of the infants 
had been drawn up, the Court must be deemed to have sanc¬ 
tioned the appointment, and that the want of a formal order 
was at most an irregularity, which could not invalidate the 
proceedings in the absence of proof of prejudice having accrued 
to the present plaintifis, while as to the certificate to Durga 
Dutt, he held that the date of its issue made it immaterial. 
As to the service of summons in the suit, and of processes in 
the execution proceedings, the Subordinate Judge arrived at a 
similar conclusion, and he dismissed the suit. 

On appeal to the High Court, that Court conceded that the 
suit was substantially against the minors; but with reference 
to the representation of the minors, it was said ; It is neces¬ 
sary that the Court should see that a proper guardian be 
appointed to protect their interests. Sect. 443 of the Code of 

Civil Procedure is imperative upon this point; the Court, after 

satisfying itself of the fact of minority, is bound to appoint a 
proper person to act on behalf of the minor in the conduct of 
the case.” In this statement of the law their Lordships 
entirely concur, and they desire to impress upon all the Courts 
in India the importance of following strictly the rules laid 
down in the section referred to. But it is quite another thing 
to say that a defect in following those rules is necessarily fatal 
to the proceedings. The High Court, however, considered 
that there was nothing from which they could presume, as the 
Lower Court had done, that the Court in the mortgage suit 
had sanctioned, expressly or impliedly, the appointment of the 
minors’ mother as their guardian ad litem ; and the learned 
judges thought the defect was emphasised in the execution 
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proceedings by the fact of Durga Dutl having obtained the 
certificate already referred to. They also considered that there 
had been no sufficient service of summons in the former suit. 
On these grounds they reversed the decision of the First Court 
and made a decree in the plaintiffs’ favour. Against that 
decree the present appeal has been brought. 

Their Lordships are unable to concur in the conclusion at 
which the learned judges arrived. The present plainlifts were 
substantially sued in the former suit, and the alleged fraud has 
been negatived. It appears to their Lordships that they were 
effectively represented in that suit by their mother, and with 
the sanction of the Court; and for the reasons given by the 
First Court their Lordships attach no importance to the certi¬ 
ficate of Durga Dutt. There is nothing to suggest that their 
interests were not duly protected. The only defects which 
can be pointed out are that no formal order appointing the 
mother of the now plaintiffs to be their guardian ad litem is 
shewn to have been drawn up; and that it is not definitely 
shewn that any attempt was made to serve the summons in 
the former suit upon the infants personally, or upon their 
mother, a purdah-nashin lady, before serving it upon Gajadhur, 
the only adult male member and the karta of the family. It 
has not been shewn that the alleged irregularities caused any 
prejudice to the present plaintiffs ; nor indeed could there well 
be any, since it has been found that the original debt was one 
for which the present plaintiffs were liable. 
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Their Lordships are of opinion that the defects of procedure 
alleged in this case are at most irregularities which, under 
s. 578 of the Civil Procedure Code, would not have furnished 
ground for reversing the proceedings in the former suit, if they 
had been raised upon appeal in that suit. This is in accordance 
with the ruling of a Full Pench of the Calcutta High Court in 
Suresh Chunder Wum Chowdhry v. Jugut Chunder Deb (l), 
approved by this Board in Hari Saran Moitra v. Bhuhaueswari 
Dehi ( 2 ), and with the decision in the last-mentioned case. 
And the plaintiffs who have brought a separate suit to set aside 
the judgment and execution proceedings in the former suit 


Cl) (1886) Ind. I.. K. 14 Calc. 204. 


(2) I.. K. 15 Ind. Ap. 195, at p. 200. 
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and the title acquired under them can certainly not be. in a 
better position than if they had been appellants in that suit. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court should be set aside with costs, and 
the decree of the Subordinate Judge restored. The respondents 
will pay the costs of this appeal. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitor for respondents : G. C. Fafr. 


SARDAR MUHAMMAD AFZAL KHAN . Defendant ; 

AND 

NAWAB GHULAM KASIM KHAN . . . Plaintiff. 

ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 

Succession by Primogeniture—Stsecial Family Custom—Effect of British 

Settlement on Tenure and its Customs. 

Held, upon the evidence, that succession to the chiefsbip of Tank went 
by special family custom in the line of primogeniture, and that the 
ownership of the lands of the ilaka in suit went with the chiefship. 
Accordingly, the title of the respondent, being in the elder line, was 
preferred to that of the appellant, who was nearer in degree. 

Held, that the effect of the British settlement of the villages in suit 
with the appellant’s father was not to create afresh estate subject to the 
ordinary law of inheritance, but to continue to the chief for the time 
being, as it were jure coronae, the proprietorship thereof, subject to 
succession by the said family custom. 

The appellant being grantee from Government of a pension fund, part 
of an hereditary cash allowance originally granted to his father, and also 
grantee of a village from his father for his subsistence :— 

that, these grants being independent of each other and derived 
from different sources, there was no ground for putting the appellant to 
his election, and that he was entitled to keep both. 

Appeal from a decree of the Chief Court (Jan. 3, 1898) 
varying a decree of the District Judge of Dera Ismail Khan 
(Nov. 26, 1894), which had dismissed the respondent’s suit 
with costs, and directing that in lieu thereof the respondent 

* Present: LORD MACNAGHTEN, LORD ROBERTSON, LORD LINDLEY, SIR 
ANDREW SCOBLE, and SIR ARTHUR WILSON. 
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do receive possession of the appellant’s recorded half-share in 
seven villages therein named ; and further directing that the 
respondent do receive possession of the whole of another village 
named Dabarra, unless the appellant renounces all claim to an 
allowance made to him by the Government of Rs. 5,000 a year 
out of the respondent’s grant. 

These seven villages, named (l.) Tank. (2.) Hayat, (3.) Budha, 
(4.) Baloch, (5.) Kaura, (6.) Daggar, (7.) Rukh Ranwal, formed 
part of an estate of which Nawab Shah Nawaz Khan died 
possessed on January 10, 1882. The rest of his estate included 
a jagir and pension of Rs. 25,000, to which the respondent 
was admitted to be exclusively entitled, except so far as the 
Government had as regards the pension otherwise directed, 
and five other villages, of which both Courts held the appel¬ 
lant to be entitled to his recorded half-share—a decision from 
which the respondent did not cross appeal. The appellant was 
in entire possession of Dal)arra under a gift from Nawaz Khan 
during his lifetime. The appellant is the sole surviving and 
younger son of Nawaz Khan. The respondent is the only son 
of Nawaz Khan’s predeceased elder son. 

On th^ death of the late Nawab, which occurred on 
January 10, 1882, it was (February 26 to March 8, 1882) 
agreed between the appellant and the respondent that mutation 
of names should be effected in their favour in equal shares—an 
arrangement which the Deputy Commissioner sanctioned on 
March 10, 1882. That arrangement continued, and in 1892-3 
the Government again urged that amicable partition should be 
effected of the whole estate, excluding the jagir income. On 
February 1, 1892, the appellant petitioned for partition. On 
August 13, 1892, the respondent sued in the Revenue Court 
to enforce his claim to the appellant’s half-share. He was 
informed that the suit was, under s. 117, sub-s. 2, clause (6), of 
Act XVH. of 1887, cognizable by a Civil Court ; and accordingly 
his plaint was returned to him. 

Thereafter, on February 3, 1894, the respondent sued in th^ 
Civil Court to recover (inter alia) the half-share of the said 
seven villages and the entire village of Dera, or Dabarra. He 
alleged that on the death of his father the Court of Wards 
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took the management of his estate, as he was a minor thirteen 
years of age ; that the appellant in those days got mutation of 
names in respect of half the disputed property, “ whereas the 
plaintiff alone was the rightful owner of the whole of the pro¬ 
perty according to the custom and practice of the family, the 
provisions laid down in the sanads granted by Government, 
and the own statement of the deceased Nawab, entered in the 
shajra-nasab (pedigree table)”; that on his attaining majority 
and being released from the Court of Wards the defendant 
applied for partition, to which the plaintiff objected, and was 
referred by the Revenue Court to a civil suit. 

With regard to the title to the seven villages under appeal, 
it was alleged that they» together with all other villages the 
subject of the suit, had remained in possession of the 
deceased Nawab “ on account of his being the sahib-i-dastar 
of the family.” “ The whole of the property is owned by the 
sahib-i-dastar of the family, upon whom the title of ‘ Nawab’ 
is conferred. The same title has been conferred upon plaintifi. ’ 
He denied the defendant’s title to anything but maintenance, 
and also the validity of his father’s alienation (if any) of village 
Dabarra to the defendant. 

In his written statement the appellant denied that the 
deceased Nawab was, according to the custom and practice of 
the family, the owner of the whole of the property now under 
appeal. He alleged that the seven villages were self-acquired 
by his father, and that Dabarra was his own. He denied the 
plaintiff’s title as alleged. He alleged that he had been put in 
possession of his half of the property when it was released 
from the Court of Wards ; that the British Government had 
declared the whole of Tahsil Tank to be their property ; that 
the headmen of the different villages were appointed lessees of 
the villages, Nawab Nawaz Khan being appointed lessees of the 
seven villages now under appeal, and he, the defendant, lessee 
of Dabarra- 

‘‘.A.t the time of the recent settlement the Government 
declared all the lessees of the villages in Tahsil Tank to be the 
proprietors of their respective villages. Similarly the deceased 
Nawab was declared to be the proprietor of the villages Nos. 1 
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to 7 and No. 9, while defendant was declared to be the proprietor 
of the village Dabarra.’’ 

He denied that the Nawab acquired proprietary rights in 
these villages by virtue of his being sahib*i*dastar, and alleged 
that he was full owner, and that the proprietorship had no 
connection with the Nawabship. The title of Nawab was not 
conferred till 1857. He further alleged that the Court of 
Wards, as guardian of the plaintiff, had always admitted the 
defendant’s right, as noted in the official papers : “ When 
plaintiff was released from the protection of the Court of 
Wards the Deputy Commissioner, with the sanction of the 
Government, put defendant in possession of the property 
according to the entries made in th" official papers. This 
being so, plaintiff must be bound to abide by the acts of the 
Court of Wards.” He further pPaded that plaintift’s claim 
was time-barred under art. No. 142 of the Limitation Act. 

The District Judge dismissed the respondent’s suit, finding 
that no special custom had been established which would give 
the respondent the right to the ownership of the disputed 
villages, including the seven under appeal, to the e.xclusion of 
the appellant. The respondent, he said, “ has by no means 
succeeded in proving that a custom of succession by primo¬ 
geniture in his family exists.” He further found “that the 
custom of the family is the general custom prevailing in the 
district—that is, all the sons share equally the property left by 
the father. It is not proved by the plaintiff that the ownership 
of the villages in dispute appertains to the title of Nawab—that 
is, to the head of the family.” 

The Chief Court gathered from the official correspondence 
which occurred in 1873 that the Government of India would 
have restored proprietary right in the whole of the villages in 
Tank proper to the Nawab if it could have done so without 
causing injustice to others. It construed the grant of Rs. 25,000 
and the remission of Government revenue of those villages to 
be in a certain sense restoring him to his proprietary rights, but 
at the expense of Government and not at that of the lease¬ 
holders. The money grant was to be a compensation for the 
villages which he had lost by reason of their having been 
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settled with others ; he was to retain the seven which were his 
own and hold them in future revenue free. If the Nawab’s 
rights in these had never been extinguished, they should in that 
case, in accordance with the family custom, devolve upon the 
eldest son. If, on the other hand, there was a regrant of them, 
there was nothing to shew that the Government intended to 
create a fresh grant subject to the ordinary law of inheritance. 
The intention was that the estate, that is, the seven villages 
under appeal, should descend integrally to the Nawab for the 
time being. But, it added, “ in conclusion, we would note that 
the questions in dispute between the parties are questions of 
great nicety and difficulty, regarding which there is room for 
considerable difference of opinion. The fact that the grants 
were tenable during the pleasure of the British Government, 
and are conditional upon good conduct and loyal service, caused 
us to hesitate about admitting plaintiff’s claim to the villages 
in Tank proper, for it is evident that if the grant is resumed 
th- Nawab for the time leing will be a personage of little or no 
importance. His position will be that of an ordinary land- 
owner and not that of a chief; but the Courts must pass their 
judgments on the evidence before them, and must not be 
influenced by the consideration of improbable contingencies. 
As a matter of policy it is probably important that the Nawab s 
position should be strengthened as much as possible. 


With regard to Dabarra, the District Judge found that it 
“was -iven in farm to the defendant, and he thereby afterwards 

acquired proprietary lights in it, and that it did not belong to 

Shah Nawaz Khan, and he (Shah Nawaz Khan) relinquished 
all his rights (if any) in favour of defendant. The plaintiff 
is, therefore, now estopped from denying the title of the 

defendant.” 


The judgment of the Chief Court upon this point was : We 

look upon Dabarra as an appanage conferred on defendant as 
a younger son of the chief for his subsistence, and as such he 
is entitled to keep it. Probably he is not full proprietor, and 
any alienation effected by him would not enure beyond his life¬ 
time, at all events as against the chief ; but it is not necessary 
for us to decide the point.” It then referred to the grant of 
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Rs. 5,000 to thp defendant hy the Government out of the grant 
of Rs. 25,000 “ which ought to have descended integrally to 
the plaintiff." It held that s. 4 of the Pensions Art, 1871, 
prevented interference with the arrangement made hy the 
Government, “ hut as it was illegal and in contravention of the 
sanad, we consider that we are entitled to call on the defend¬ 
ant to elect which maintenance he will take—that provided hy 
his father, or that provided l)y the Government, lie is noi 
entitled to ke^p both Daharra and Rs. 5,000 p- r annum. It is 
hardly necessary to say that he can have no pos^ihle claim to 
retain the whole of Daharra along with one-half of the other 
villages. His father assigned the villages to him for his main¬ 
tenance, and the assignment would n-’ver have been made if he 
had contemplated the possibility of his succeeding to a half- 
share in the other villages." It accordingly gave the plaintift 
a decree for possession of Daharra, subject to a condition that 
it should not he executed if within six months the defendant 
elected to keep it and to forego all claim to the grant of 
Rs. 5,000 per annum. 

Asquith^ K.C.y and De Gmyther, for the appellant, contended 
that the proprietorship vested in Nawaz Khan of the seven 
villages under appeal by virtue of the settlement proceedings in 
1854 was heritable according to the local custom as concur¬ 
rently found by both Courts. On the other hand, no custom of 
impartibility or of succession by primogeniture was either 
alleged or proved. No special family custom had been proved 
under which these villages could he said to be appurtenant to 
the Nawabship. Il was not the intention of the parties to the 
sanad of January 29, 1874, or of the settlement of 1854, that 
these village's should l e so appurt'='nant. The intention of the 
Government was to create a new tenure subject to the ordinary 
law of inheritance, and not to reinstate Nawaz Khan in any 
portion of his ancestral rights. The respondent had not 
shewn any title to eject the appellant by virture of any grant of 
sanad from the British Government. No custom had hern 
proved under which the respondent was entitled to eject the 
appellant from his inherited half-share of these sever villages. 

27 
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Reference was made to Punjab Laws Act IV. of 1872, ss. 40, 
43, 44, and 47, as amended by Act XII. of 1878, ss. 5, 6. As 
regards Dabarra, the respondent is by concurrent findings of 
the Court not entitled to recover the half^share ; and the appel¬ 
lant is entitled to retain the whole of it unfettered by the 
condition that the respondent should recover it from him if he 
elected to forego the grant of Rs. 5,000 per annum. 

S»V W. Rattigaji, K.C., and C. W. Arathoon^ for the respond¬ 
ent, contended that the Chief Court was right. There had been 
no confiscation and regrant, and therefore the old proprietary 
rights continued. Those rights were acquired by Katal Khan and 
Sarwar Khan by conquest, and were of the nature of exclusive 
ownership of impartible estate. Nawaz Khan was restored to 
possession in 1847 in recognition of his hereditary right. The 
history of the family shews the invariable descent from father 
to his eldest son to the exclusion of the younger sons. Lineal 
primogeniture and impartibility should therefore be presumed 
or held to be established. Muita Vaduganadha Tevar v. Dora- 
singha Tevar (l) and Thakttr Nitrpal Singh v. Jai Singh Pal (2) 
were referred to. S-e Elphinstone’s Cabul, vol. ii, pp. 62, 66; 
Sir Herbert Edwardes' Year on the Punjab Frontier, pp. 351, 
370; Massey’s History of Punjab Chiefs, p. 572; Settlement 
Report of Dehra Ismail Khan District, pp. 118, 122. All 
the holders of this property were recognised as ruling chiefs, 
and one was allowed to succeed : see Cunesh Duff Singh v. 
Moheshur Singh. (3) The absence of peaceable succession did 
not alter the position ; see Hunsapore Case (4); Mutta Vadu¬ 
ganadha Tevar v. Dorasingha Tevar. (5) There has never 
been any partition in this family or of this estate. The course 
of decision shewed that in families of this kind confiscation 
did not interfere with the impartible nature of an estate or its 
mode of devolution : see Beer Pertab Sahee v. Rajender Pertab 
Sahee (6); Periasami v. Periasami (7); Bhagwan Singh v. 


(1) (1881) L. R. 8 Ind. Ap. 99, 
112. M 5 * 

(2) (1896) L. R. 23 Ind. Ap. 147. 

151- 

(3) (*8SS) 6 Moore’s Ind. Ap. Ca. 
164, 189. 190, IQI. 


(4) (1867) 12 Moore’s Ind. Ap. 
Ca. 1. 

(s) I** 8 Ind. Ap. 99, 115, 116. 

(6) 12 Moore’s Ind. Ap. Ca. 1, 29, 
3 ®- 

(7) 0878) L. R.5 Ind. Ap. 61. 



VOL. XXX.] INDIAN APPEALS. 19! 

Secretary of State for India (l); Srimantu Raja Yarlagadda i- C. 
Mallikarjuna v. Srimantu Raja Yarlagadda Durga ( 2 ) ; Lak- .903 

shmiPathi V. Kandasami (3); Choudhri Makbal Husain v. - 

Lalta Pershad (4); Ram Nundun Singh v. Janki Koer. ( 5 ) MuHAJilfAD 
•As for the gift of Dabarra to the appellant, that was invalid khan" 
unless it was shewn to have been accompanied with posses. 

Sion : see Ameeroonnissa Khatoon v. Abedoonnissa Khatoon ( 6 ) ; Ghulmi 
Khajooroonissa v. Roushun Jehan (7) ; Mogulsha v. Mahan,ad kh*‘“ 

Sahib ( 8 ): Meher AH v. Tajudin (9); Lala Gowri Sunker - 

Lai V. Janki Pershad. (lO) 

De Gruyther replied. 


Ths judgment of their Lordships was delivered by 

Sir Andrew Scoble. Shah Nawaz Khan, Nawab of Tank 
died on January 10, 1882, leaving him surviving a grandson, *5 

Ghulam Kasim Khan (the son of his elder son, Muhammad ” 
Akbar, who had predeceased him), and a son, Muhammad 
Afzal Khan. At the time of the Nawab’s death the grandson 
was thirteen years of age, and the son about twenty-three 
years old. Upon their joint application the Nawab's estate 
was transferred into their two names, as proprietors in equal 
shares ; but this mutation is not relied on, as Ghulam Kasim 
Khan was then a minor, and the Nawab having died in debt 
the management of his property was undertaken by the Court 
of Wards. 

On October 6, 1882, the Government of India sanctioned 
the appointment of Ghulam Kasim Khan, the grandson of 
the late Nawab, to be the successor to the title and position 
of Nawab and Chief of Tank, and also to the entire jagir 
and cash assignment enjoyed by the late Nawab,’* subj'=‘Ct to 
a deduction of certain emoluments “for the maintenance of 
the son and the two widows left by Shah Nawaz Khan.” 


( 1 ) (1874) L. R. 2 Ind. Ap. 38. 
(2; (1890) L. R. 17 Ind. Ap. 134. 

(3) (1892) Ind. L. R. 16 Madr. 54. 

57 - 

(4) (1901) L. R. 28 Ind. Ap. 169. 
177 - 

(5) (*90*) L. R. 29 Ind. Ap. 178. 


(6) (1874) L. R. 2 Ind. Ap. 87, ,04, 

(7) (1876) t. R. 3 Ind. Ap. 291. 

(8) (1887) Ind. L. R. II Bomb. 

517. 

(9) (1818) Ind. L. R. ,3 Bomb. 

156. 

(10) (1889) L.R. 17 Ind. Ap. 57,61. 
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The young Nawab attained his majority in 1892, and the 
estate was released from the superintendence of the Court of 
Wards. ITis uncle thereupon claimed partition, basing his 
claim on the mutation proceedings : but the Revenue Court 
declined to enter into the question of title, and referred the 
parties to the Civil Court. The present suit was, therefore, 
instituted in February, 1894, the respondent b-ing plaintifi 
and the appellant defendant. The claim was lo recover the 
half-share of Shah Nawaz's property entered in th- defendant's 
name in 1882, on the ground that, “according to the custom 
and the practice of llm family.” the whole of it belonged to 
the chief for th- time being as head of the family and by 
virtue of his chiefship. The defendant, in his written state¬ 
ment, denied the custom, and asserted that “in matters 
relating to succession the parties' family has always been 
bound by Mahomedan law.” It is now admitted that the 
Mahomedan law does not apply, and that the decision of 
the claim depends upon the custom existing in the family— 
that is to say, wh-ther the estate goes with the chiefship^ as 

alleged by the plaintiff, or devolves according to the custom of 

the district, under which, the defendant asserts, the property 
would be divid-^d between the son and grandson of the late 
Naw’ab in equal shares. 

The District Judge found that the plaintiff had failed to 
prove the special custom alleged by him and dismissed the 
suit. The Chief Court of the Punjab, on appeal, reversed this 
decision, and gave the plaintiff a decree for possession of 
defendant's recorded half-share in seven villages, namely. 
(1.) Tank, (2.) Hayat, (3.) Budha, (4.) Baloch, (5.) Kaura. 
(6.) Daggar, and (7.) Rukh Ranwal. to an eighth village, 
Dabarra, the Court gave the plaintifi a decree for possession, 
“with this proviso, that the decree will not be executable if, 
within six months from this date, defendant renounces all 
claim to the allow'ance of Rs. 5,000 per annum made to him 
by Government out of plaintiff’s grant. If he either refuses 

or fails to renounce such claim within such period, then plain¬ 
tiff will be entitled to execute his decree.” The present appeal 
is against both branches of this decree. 
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A great body of evidence, both oral and documentary, 
adduced as to the history of Tank and its rulers prior to the 
British annexation of the Punjab, from a consideration of 
which the Chief Court arrived at the tollowing conclusions 

“ 1. The country known as Tank proper belonged to the 
chief for the time being, who was both ruler and proprietor. 

“ 2 . Succession devoh ed upon the eldest son of the chief, 
the members of his family being entitled to maintenance only.” 

In these conclusions their Lordships concur. The history 
of the chiefs ol lank, as shewn in this record, was marked 
by many vicissitudes. Originally independent, they became 
tributary in turn to the .Vfghans and the Sikhs; they were 
sometimes in power, and sometimes in exile; but, so far as 
the evidence extends, the succession to the chiefship went 
always in the line of primogeniture, except in one instance, 
in which the eldest son was set aside on the ground of insanity. 
And with the chiefship went the ownership of the lands of the 
ilaka. As Sir John Lawrence observes, in a memorandum of 
March 17,1854 ; “ Previous to the expulsion of the father of 
Shah Nawaz, he was virtually the chief and the landed pro¬ 
prietor of the whole of Tank. .•Vll other classes had been 
reduced to complete subjection.” 
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When the settlement of the country was made, after the 
introduction of British rule in 1849, it was the policy of the 
Government to recognise the occupiers of the soil as the pro¬ 
prietors of their respective lands; and although Shah Nawaz 
Khan asserted a proprietary title, by virtue of his chiefship, 
to all the village.s--si\ty-seven in number—which formed the 
pergunnah of Tank, his claim was eventually admitted in 
regard to seven onlt, namely, (l.) Tank, (2) Baloch, (3.) Budha, 
(4.) Kaura, (5.) Hayat, (6.) Daggar, and (7) Dabarra. These 
are the villages now in dispute the eighth, Rukh Kanwal, 
being a tract of grass land used for grazing horses and appur¬ 
tenant to Tank. Their Lordships agree with the Chief Court 
that the effect of thi.s settlement was not to create a fresh 
estate subject to the ordinary law of inheritance, but to con¬ 
tinue to the chief for the time being, as it were jure corona*, 
the proprietorship of the villages which had been founded bv 
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his ancestors, and the succession to which had theretofore been 
regulated by the custom of the family. 

This view is supported by what took place in 1875, when, 
as the result of considerable negotiation, the Government of 
India conferred upon Shah Nawaz Khan, as an hereditary 
jagir, a cash allowance of Rs. 25,000 per annum, together with 
the land revenue of the seven villages ahove mentioned, to be 
“held on condition of good service, and descend from the 
Nawab integrally to the successor in the direct male line 
who may fe selected by the Government as most competent.” 
In sanctioning this grant the Governor-General in Council 
expressly recognised that “ the status accorded to the occupiers 
of the scil ' under the regular settlement could not be 
altered, and accordingly made no change in the position in 
which the Nawab already stood in regard to the proprietor¬ 
ship of these villages, as distinguished from their liability to 
payment of Government revenue. 

Upon the terms of this arrangement being communicated to 
Shah Nawaz Khan, he expressed a wish that separate provi¬ 
sion might be made for his younger son, Muhammad Afzal 
Khan, in the event of the elder son, Muhammad Akbar Khan, 
being selected by Government to succeed him as Nawab and 
Jagirdar at a future time”; and he was informed, in reply, 
that “ he himself had always stated it to be the rule in the 
Katti Khel family that the head of the family should alone 
arrange what provision should be made for junior members. 
Such being the case, the authorities saw no cause to deviate 
from what was acknowledged by the Nawab himself to be the 
recognised and established custom of his house.” In pur¬ 
suance of this suggestion, Shah Nawaz Khan, on June 23, 
1876, applied to the settlement officer that the name of his 
son Muhammad Afzal Khan should be entered as proprietor 
of the village of Dabarra, so that he may remain in possession 
of it and enjoy the whole of its produce, while I will have 
nothing to do with the village ” ; and the order upon this 
application was that an entry should be made according to 
the request of the Nawab, who, in the capacity of a Jagirdar, 
W'ill hold the village as before.” The Chief Court held that, 
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under these proceedings, Dabarra became *‘ an appanage con* 
ferred on defendant as a younger son of a chief for his sub¬ 
sistence, and as such he is entitled to keep it ” ; but the 
learned judges considered that as the Government, on the 
death of Shah Nawaz Khan, transferred Rs. 5,000 of his cash 
allowance to the defendant, they were “entitled to call upon 
the defendant to elect which maintenance he will take—that 
provided by his father or that provided by the Government.’* 
Their Lordships can discover no ground for putting the defend¬ 
ant to this election ; the cash allowance and the assignment 
of the village arise from diflerent sources, and are independent 
of each other ; and without expressing any opinion as to the 
permanency or otherwise of the alienation of Dabarra, their 
Lordships consider that, as regards Dabarra, the conditions 
imposed by the decree of the Chief Court cannot be supported. 

Their Lordships will humbly advise His Majesty that the 
decree of the Chief Court, so far as it directs that the plaintifi 
should receive possession of defendant’s recorded half-share in 
the villages of (l.) Tank, (2.) Hayat, (3.) Budha, (4.) Baloch, 
(5.) Kaura, (6.) Daggar, and (7.) Rukh Ranwal, be confirmed 
and the appeal dismissed; and so far as it relates to possession 
of Dabarra that the appeal should be allowed, and the defend¬ 
ant declared entitled to the benefit of the grant of the village 
for hiis maintenance made by Shah Nawaz Khan without 
renouncing his claim to the allowance of Rs. 5,000 per annum 
made to him by Government; and that in other respects the 
decree of the Chief Court should be confirmed. As the respond¬ 
ent has succeeded as to the greater part of his claim, the appel¬ 
lant must pay to the respondent three-fourths of his costs of 
this appeal, and the respondent must pay to the appellant 
one-fourth of his costs thereof with the usual set-oft. 

Solicitors for appellant ; Charles Rogers, Sons & Russell. 

Solicitors for respondent : T. L. Wilson S Co. 
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SHEO SHANKAR LAL and Another . . Plaintiffs 

AND 

DEBT SAHAI . . . . ..Defendant. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Hindu Laxij — Strtdkan—Property inherited by a Woman front a Woman. 

Under the Hindu law of the Benares school property' which a woman 
lias taken by inheritance from a female is not her stridhan in such sense 
that on her death it passes to her stridhan heirs in the female line to 
the exclusion of males. 


ApPE.VL from a decree of the High Court (May 19, 1900) 
reversing a decree of the Subordinate Judge of Gorakpur 
(Dec. 7, 1897). 

The suit was brought to recover property the right to which 
had admitl'^dly descended from one Jadonath Kunwari to 
her daughter Jagarnath, whose sons claimed the property as 
heirs of their mother and grandmother. The First Court found 
in their favour. The High Court held that the property was the 
stridhan of Jagarnath, and therefore passed to her daughters 
and not to her sons. 

The judgment of the High Court will be found reported in 
Ind. L. R. 22 Allah. 353. 

Mayne, for the appellants, contended that the property 
inherited by a daughter from her mother was, under the 
Mitakshara, not her stridhan at all, and did not pass on her 
death to her stridhan hsirs—that is, to her daughters pre¬ 
ferably to her sons. The rule that property which had once 
descended as stridhan ceased to be stridhan was common to 
all the schools, and no reason or authority could be given to e 

the contrary. He referred to Mayne’s Hindu Law, 6th ed. 
s. 675, p. 875 • 5th ed. s. 627 ; Mitakshara, c. ii. s. H. v. 2 ; 

•Present : LORD MACNAGHTEN, LORD LINDLEV, SIR ANDREW SCOBLE, SiR 
ARTHUR Wilson, and Sir John bonser. 
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1 Strange’s Hindu Law, 13^^ ; Chotay UU v. Chunno Lall (l) ; 

Mxitia Vadtiganadha Tevar v, Dorasinga Texar i\Ienu, c. ix! 
ss. 192, 195; Stokes’ Hindu Law, p, 366 (text of Gautama) ; 
Mitakshara, c, 1 . s. i, v. 8: West and Buhler, 3rd ed. pp. 146, Shankau 
303-.Jolly’s Tagore Lectures, p. 251; Dayakrama Sangraha, 
c. ii. s. 3, V. 6 (Stokes, p. 493): 1 Mac,, Hindu Law, c. 3 , ^aha 

р. 38; Srinath Gangapadhya v. Sarhamangala Debt (3); 
Pfanktssen Laha v. Noyahnioney Dassec (4) ; Hmu Doyal 
Singh Sarmanax.Gnsh Chimder Muken'ee (5); Sengalama- 
thammal v. Valaynda Mudali (6) ; Prankisheu Singh w 
Bhagwutee (7) . 1 iMorley’s Digest, 335 ; Venkatarantakrishnii 
Ran V. Bhujanga Rdu (8) : VirasangapPa Shetti v. Rudrappa 
Shetti (9) : Bhaskar Trimbak Acharya v. Mahadeb Rantji (10): 

Tnljatam iMorarJi y- Maihtiradas (11); Judoonaih Sircat^ v. 

Bussunt Coomar' Roy Chowdh y (12) ; the Dayabhaga, c. iv. s. 3 ; 
the Divala (translation by Krishnasawmy Iyer), p. 134 ; Vara* 
daraja, p. 43; Viramitrodaya, pp. 1, 3, para. 219; Vivada 
Chintamoni (2nd ed. Madr.), p. 266: V'yavahara Mayukha, 

с. iv. s. 10, vv. 24, 26, 28; Vijiarangam Lakshnman (13); 

Bai Narmada y. Bhagwantrai (14); Manilal Rewadai v. Bai 
Rexoa. (15) 

The respondent did not ajjpear. 


The judgment of their Lordships was delivered by 

Sir Arthur Wilson. The property which is the subject- 
matter of this app^^al formerly belonged to two brothers, 
Bhawani and Lasant, and on the death of the former to the 


1903 

Jurif 24 


(1) (»87S)L. K. 0 Ind. Ap. is. Zo. 

(2) (1881) L. R. 8 Imi. Ap. 99, 
108. 

(3) (1868) 2 B. L. k. A. C. 144. 

151* 

(4) (1879) Ind. L. R. iCalc. 222, 
225- 
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latter alone, Basant’s two widows succeeded him, but by 
arrangement amongst themselves the property was divided 
between them and the widows of Bhawani. Both the widows 
of Basant died in 1861, and the title then passed to Hanwant 
and Hanuman, somewhat distant cousins of Bhaw'ani and 
Basant, as the nearest male heirs of Basant. Of these, 
Hanwant died in 1865, leaving a son, Debi ; and on Sep¬ 
tember 8, 1866, Hanuman and Debi executed a deed of gift by 
which they gave the property absolutely to Jadonath, the 
daughter of Bhawani by his elder widow, who was then living. 
Dilla, the younger widow of Bhawani, was likewise alive, and 
claimed rights in the property or part of it. There were 
also male relatives who claimed to be nearer heirs than 
Hanwant and Hanuman. Much litigation naturally ensued, 
but it is not now necessary to trace its course. Jadonath 
died in 1879, and her daughter Jagarnath succeeded to her 
rights. Jagarnath died in 1896, leaving sons, the present 
plaintiffs, and a married daughter. 

The plaintiffs brought the present suit in the Court of the 
Subordinate Judge of Gorakhpur, claiming to have become 
entitled to the property in dispute on the death of their mother 
in 1896. The defendant, who is a brother of Dilla, the 
younger widow of Bhawani, acquired whatever rights he ev^.. 
had by virtue of a transfer to him from Dilla : and as she died 
in 1895, any right of his then came to an end. Apart, how¬ 
ever, from any right in himself, the defendant was entitled to 
rely upon any defect he could find in the plaintiffs* title. 
Many issues were raised, all of which were disposed of in 
India in such a manner as to entitle the plaintiffs to succeed, 
except one upon which the High Court dismissed their suit. 

The point referred to is this. The defendant raised the 
objection that, as a sister of the plaintiffs’ was in existence, 
she, not they, was the heir of their mother’s property. The 
plaintiffs met this by saying that “ the plaintiffs do not deny 
the existence of a married sister, but her existence does not 
prejudice their claims.” On this admission an issue, which 
was wholly one of law, was raised, “ whether the plaintiffs are 
entitled to maintain the present suit while the daughter of 
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Jagarnath Kunwari exists/* Upon this issue the Courts have 
differed, the judge of first instance having decided it in the 
plaintiffs’ favour and given them a decree, while the High 
Court on appeal took a different view of the law, and dismissed 
the suit. Against that dismissal the present appeal has been 
brought. 

It is clear upon the above statement that Jadonath acquired 
the property by gift, and that on her death her daughter 
Jagarnath succeeded to it by inheritance. The precise 
question, therefore, arising for decision is whether, under the 
Hindu law of the Benares school, property which a woman 
has taken by inheritance from a female is her stridhan in such 
a sense that on her death it passes to her stridhan heirs in the 
female line to the exclusion of males. 

Their Lordships regret that they are called upon to decide 
this question upon an appeal heard ex parte. But Mr. Mayne, 
in his able and exhaustive argument, for which their Lord- 
ships ar» much indebted to him, called their attention to the 
authorities and arguments bearing upon the matter, upon one 
side and the other, so fully as greatly to relieve their Lordships 
from the difficulty which they would otherwise have felt. 
And since that argument they have had an opportunity of 
considering the judgment of the Judicial Commissioners of 
Oudh upon a very similar question, in a case in which judg¬ 
ment is about to be delivered. It is, however, to be regretted 
that the question has to be decided in a suit to which the 
plaintiffs’ sister, in whom the preferable right is alleged to 
exist, is no party. 

During the voluminous discussions, ancient and modern, 
which have arisen with regard to the separate property of 
women under Hindu law, its qualities, its kinds, and its lines 
of descent, the question has constantly teen found in the 
forefront, What is stridhan ? The Bengal school of lawyers 
have always limited the use of the term narrowly, applying 
it exclusively, or nearly exclusively, to the kinds of woman’s 
property enumerated in the primitive sacred texts. The 
author of the Mitakshara and some other authors seem to 
apply the term broadly to every kind of property which a 
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woman can possess, from whatever source it may be derived. 
Their Lordships do not propose to dwell upon this particular 
question. It may perhaps be regarded as one mainly of 
phraseology, not necessarily involving, however it be answered, 
much distinction in the substance of the law; for most of the. 
old commentators recognise with regard to the property of a 
woman, whether called stridhan or by any other name, that 
there may be room for diflerences in its line of descent 
according to the mode of its acquisition. 


The question of substance is how the property descends in a 
case like the present. As to this the decision of the High 
Court was based upon the text of the Mitakshara, which seems 
to make all property taken by a woman by inheritance her 
stridhan with all the incidents which belong to that kind of 
absolute property, and to make it descend as such primarily 
to females, and in the special line prescribed for stridhan 
strictly so called. 

It cannot now be contended that the rule thus derived from 
the Mitakshara is law as to inherited property generally. The 
cases of Thakoor Deyhce v. Rat Baluk Ram (l), Bhugwandeett 
Doobey v. Myna Baee (2), and Chotay Lall v. Chtmno tail (3), 
all of th^m Benares cases, as well as Muita Vadttganadha 
Tevat' V. Ooi'asinga Tevar (+), and Raja Chelikani Venkay^ 
yamma Gezrn v. Raja Chelikani Venkatat^amanayyamma (5), 
place it beyond doubt that property inherited by a woman 
from a male is not her absolute property, and passes on her 
death, not to her stridhan heirs, but to the heirs of the male 
person from whom she inherited it. 

As to the descent of property inherited by a female from a 
female, there has not been any such conclusive ruling of tliis 
Committee. There has been, however, a remarkable con¬ 
currence of opinion in India among judges, text-writers, and 
pure scholars to the effect that no distinction can be drawn, 
consistently with the text of the Mitakshara, between what has 


fi) (1866) 11 Moore’s Ind. Ap. Ca. 

» 39 - 

(2) ** Moore’s Ind. Ap. Ca. 
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been inherited from a male and what has been inherited from 

a female ; a suggestion to the contrary made by Mr. Mayne 

has not been received with favour. On this point it is suflv 
cient to refer to the judgments of West J., X Bomb. H. C, 

(O.C.J.) at p. 272 ; Telang J., fnd. L. K. 17 Bomb. 761 ; and 
Best and Ayyar JJ. in Ind. L. R. 19 Madr. 118 , Banerjee’s 
Tagore Lectures. 1878, p. 2X6; West and Buhler, 3rd rd. 
p. 272 ; Jolly's Tagore Lectures, 1883, p. 243. 

In Bengal it is well-settled law that property inherited from 
a woman by a woman does not on the death of the latter pass 
as her strldhan. The rule has often been expressed by saying 
that what has once descended as stridhan does not so descend 
again. The authorities have Iieen collected and ivvipwed in 
Hufi Doyai Sin^h Sarmafta v. Grish Chunder Muke^jee. (l) 

In Madras, where the Mitakshara is aT)proved, but also 
other treatises (especially the Smriti Cliandrika, which difler^ 

much from the te.xt of the Mitakshara with regard to woman’s 
property), the view’ has been accepted that what a woman has 
inherited from a woman is not stridhan for the purposes of 
inheritance ; Venkafarawaknshna Rau v. Bhujauf>a Ran (2) : 
Virasangappa Sheffi v. Rttdi‘appa Sheiti. (3) 

With regard to Bombay, wherever thp Mayukha is accepted, 
it is held that its rules govern the descent of woman’s property. 
And those rules difier widely from the text of the Mitakshara, 
and exclude the idea that what has passed by inheritance from 
a woman to a woman goes on the death of the latter to the 
special line of heirs, with a preference for females, w’ho would 
succeed to it if it were her stridhan proper ; Vijiarangam v. 
Lakshuman (4) ; Bat Narmadha v. Bhag-u'anfrai (5) ; Maiiilai 
Rewadaf v. Bai Re-wa. (6) 

Under the Benares law’ their Lordships are not aware of any 
direct judicial decision on the precise question now to be 
disposed of. Rut they do not feel any hesitation as to the 
answer which ought to be given to it. On the one hand 

(1) Ind. L. K. 17 Calc. 911, at (.0 8 Bomb. H. C. (O. C.) 244. at 

p. 9 i 6» p. 260 

(2) Ind. L. R. 19 Mad. 107. (5) Ind. K. 12 Bomb. 505. 

(3) Ind. L. R. 19 Madr. iio. (6) Ind. L. R. 17 Bomb. 758. 
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stands the text of the Mitakshara» which taken literally seems 
to make all property inherited by a woman a part of her 
stridhan, inheritable from her according to the rules applicable 
to h^'r stridhan in the strictest sense of the term. On the 
other hand it has already been decided that the rule seemingly 
laid down in the Mitakshara as to the descent of property 
taken by inheritance is not the Benares law so far as concerns 
prop'^rty inh'=‘rited from mal“s. The decisions to that effect 
were based upon no narrow grounds. Their Lordships 
examined the primitive texts upon which the Mitakshara 
purports to be based ; they considered the fundamental 
principles of the Hindu law ; they reviewed the judicial 
decisions bearing upon the questions before them ; they gave 
such weight as could properly be given to the very conflicting 
opinions of numerous pundits: and they arrived at their 
conclusions without hesitation. And it is difficult to see how 
any other rule can be applied to what has been inherited from 
females. Reference has already been made to the striking 
concurrence of opinion in India against the admissibility of 


any distinction between the two cases. 

What authority there is bearing directly upon the question 
points in the same direction. Macnaghten in his Hindu Law, 
vol. i. p. 38, applies the rule that what has once passed by 
inheritance as stridhan does not so pass a second time to the 
Mitakshara law as well as to that of Bengal. And as his work 
was based upon an exhaustive examination of the cases which 
had actually come before the Courts in Bengal and of the 
opinions of pundits given with reference to those cases, it is 
valuable evidence of the law as it was actually understood and 
applied at the time to which it relates. Moreover, the Mitak¬ 
shara law with which he was brought into contact was 
necessarily that of the Northern schools. In Chotay Lall v. 
Chunno Lall (l) (the Benares case subsequently affirmed by 
this Committee in L. R. 6 Ind. Ap. 15) Pontifex J. stated the 
law in the same way. 


Their Lordships are, therefore, unable to agree with the High 
Court in thinking that the property now in question was the 


(i)(i 874) 14 Beng. L. R. at p. 235. 
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stridhan of Jagarnath, devolving as such upon the plaintifis* 
married sister in preference to them. And this is sufficient to 
dispose of the present case. 

Their Lordships will humbly advise His Majesty that the 
decree of the High Court be set aside with costs, and that of 
the Subordinate judge affirmed. 

The respondent will pay the costs of the appeal. 

Solicitors for appellants : T. L. Wilson & Co. 


LAL SHEO PERTAB BAHADUR SINGH. Appellant; 

AND 

^Anothe^^ respondents. 

ON APPEAL FROM THE COURT OK THE JUDICIAL COMMISSIONER 

OF OUDH. 

Oudh Estates Act, 1869, j/. 2, it^Constructiou — Wid<no's Power of Alietia' 
tion —Hindtt Law—Stridhan—Estate of Daughter inheriting her Mother s 
Stridhan. 

Under s. 11 of the Oudh Estates Act of 1869 the heir of a taluqdar has 
power to alienate his estate or right or interest therein. The definition of 
heir in s. 2 does not enable a widow to alienate more than the right or 
interest to which she is entitled :— 

field, that the widow in this rase, who had succeeded to her mother's 
stridhan by inheritance, did not take it as her absolute and alienable estate, 
but for a qualified estate with reverter after her death to her mother's 
heirs. 

Appeal from a decree of the above Court .Quly 27, 1899) 
affirming a decree of the Subordinate Judge of Pertabgarh 
(Feb. 27, 1897). 

The respondent bank sued upon a mortgage dated Novem¬ 
ber 14,1881, and executed by Janki Koer, deceased. It prayed 
amongst other things for a sale of Pawansi, part of the mort¬ 
gaged property, the history of which taluq is given in their 

• Present : LORD MaCNAGHTEN, LORD LiNDLEV, SIR ANDREW SCOBLE. 
and Sir ARTHUR WILSON. 
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Lordships’ judgment. The appellant and the second respond¬ 
ent were made defendants as Janki Koer*s heirs. The appel- 
lant’s case was that Pawansi came unincumbered to the 
possession of janki Koer as a Hindu daughter on the death of 
her mother Kablas Koer in 1872, and that her estate therein 
was that known as a widow's estate. 

The bank replied that “after her mother’s demise Janki 
Koer succeeded to th- estate under the provisions of Act I. of 
1869, and enjoyed all the privileges of a taluqdar, with full 
power to transfer th*^ property. Besides this, the said estate 
was Kablas Koer’s stridhan, which, on her death in 1872, 
devolved on her daughter, Janki Koer, with rights of transfer.*’ 
The Subordinate Judge Im-ld “ that Rani Janki Koer, who 
inherited Pawansi estate from her mother, under s. 22, sub- 
s. 11. of Act I. of 1869, inherited it under the special provisions 
of that Act. and that, therefore, she unmistakably falls within 
the definition of heirs given in s. 2. Rani Janki Koer thus 
having been proved to have been an heiress of a taluqdar, 
within the meaning of Act I. of 1869. there remains no doubt 
in my mind as to her being fully competent to ^transfer the 
said estate of Pawansi under s. 11 of Act I. of 1869. 

The sections which are relied upon as giving to Janki Koer 
an absolute power of alienation, regardless of any limitation to 
her interest in the estate imposed by the general law under 
which she inherited, are as follows ;~ 


Sect. 2: “‘Heir’ means a person who inherits property 
otherwise than as a widow under the special provisions of 

this Act." 

Sect. 11 : “ Subject to the provisions of this Act and to all the 

conditions under which the estate was conferred by the British 
Government, every taluqdar and grantee, and every heir and 
legatee of a taluqdar and granlee, of sound mind and not a 
minor, shall be competent to transfer the whole or any portion 
of his estate, or of his right and interest therein, during his 
lifetime by sale, exchange, mortgage, lease, or gift, and to 
bequeath by his will to any person the whole or any portion of 
such estate, right, and interest.” 

The Subordinate Judge also held that Janki Koer was fully 
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competent to mortgage Pawansi under the Hindu law of 
the Benares school, as well as under Act I, of 1869. The 
respondents* contention on this point was that the estate had 
been the stridhan of Katlas Koer, and that after its devolution 
on Janki Koer it became her stridhan. 
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The Subordinate Judge said, in reference to this contention, Allahabad 
that not a single ruling had been pointed out in which the 
point had been decided according to the Benares school of 
Hindu law. He r^-ferred to the well-known contention based 
in several cases on the Mitakshara, s. 11, c. 2. v. 1, that 
property inh-'rited by a woman ranks as stridhan ; and held 
that although the Courts ignored that rule in cases of property 
inherited from a male, a distinction might yet be drawn in 
favour of property inherited from a female. 


The Judicial Commissioners, after an exhaustive review of 
the authorities, decided that under the Hindu law of the 
Mitakshara school, a woman who succeeds as heir to her 
mother’s stridhan takes an absolute and not a qualified interest, 
and added that, having come to this conclusion, it was not 
n-^cessary for them to express an opinion on the construction 
of Act I. of 1869. 


Mayne and Cowell^ for the app^'llant, contended, in reference 
to Janki’s alleged power of absolute alienation under Act I. 
of 1869, that this rested upon a misconstruction of the Act. 
Whether or not Janki Koer was an heir within the meaning 
of ss. 2 and 11 of the Act, there was nothing in s. 11 which 
extended her power of alienation over the estate in question 
beyond her right and interest th'^rein. She succeeded to the 
estate by the ordinary law, and if the ordinary law, according 
to the appellant's contention, gave her only a widow’s estate 
with reverter to the heirs of her mother, there was nothing 
ins. 11 which enlarged her powers of alienation and enabled 
her to alienate the interests of her mother’s heirs without 
their consent and to their detriment. Reference was made 
to s. 8 of Bengal Regulation I. of 1793 and s. 8 of Madras 
Regulation XXV. of 1802 as being the source of the provisions 
of Act I. of 1869 : see Brij Indaf Bahaduf Singh v. Janki 
29 
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Koef‘ ( 1 ), JttRdish Bahadur v. Sheo Partab Sin^h (2), Narindar 
Bahadur Singh v. Achal Ram (3), and Dewan Ban Bijai 
Bahadur Singh v. Jagaipal Singh. (4) 

The main contention for the appellant was that Janki Koer, 
having succeeded by inheritance to her mother's stridhan, took 
it for a limited and qualified estate with reverter to her 
mother's heirs, and that accordingly the bank’s interest 
therein under her mortgage ceased at her death. The con* 
tention to the contrary was based upon the text of the 
Mitakshara, c. ii. s. 11, V. 2. The cases of Thakor Deyhee v. 
Bat Haluk Bam (5), Bhugwandeen Doobey v. Myna Baee (6), 
and Chotaylall v. Chunnoo Lall (7) decide that property 
inherited by a woman from a male is not stridhan. The 
distinction drawn by the Courts below in favour of property 
inherited by a female being stridhan, notwithstanding those 
decisions, admittedly vested on no authority (unless Jagannatha 
he so considered), and, it was contended, was unreasonable. 
It was contended that property inherited by a woman from a 
female was, under the Mitakshara law equally with the Bengal, 
not her stridhan, that she took a woman's estate in it, inalien¬ 
able except to the extent of her interest and in the absence 
of special circumstances, with reverter to the heirs of her 
immediate predecessor. The argument in the former case 
of Sheo Shankar Lal v. Debi Sahai (8) was recapitulated, 
and reference was made to Prankishen Singh v. Bhagwufee (9), 
Srinath Gangopadhya v. Sarbamangala Debi (lO), Sengala- 
mathanimal v. Valayuda Mtidali (ll), Bhoohun Mohun 
Banerji v. Muddun Mohun Singh (12), Prankissen Laha v. 
Noyahmoney Dassee (13), Httri Doyal Singh v. Grishchunder 
^lukerjee{\^)^ Chotaylall v. Chunnoo Lall (15), Venkafarama 


(1) (1877) L. R. 5 l«cl. Ap. I. 

(2) (1901) L. R. 28 Ind. Ap. 100. 

(3) (1893) L. R» 20 IncL Ap. 77. 

U) ( 1890 ) *7 "'P- *73- 

(5) (1866) II Moore’s lod. Ap. Ca. 
139 - 

(6) (1867) II Moore’s Ind. Ap. Ca. 
487. 

(7) (1876) L. R. 6 Ind. Ap. 15. 


fS) See ante, p. 202. 

(9) (*793) I Sel. 3. 

(10) (1868) 2 B. I.. R. A. C. 144 

'S»* 

(11) (I867) 3 Madr. H. C. 312. 

(la) (1877) I Shome. 3. 

(*3) (*879) Ind. L. R. 5 Calc. 222. 
(14) (1890) Ind. L. R. 17 Calc, 911. 
(is) (1874) 14 Beng. L. R. 235. 



VOL. XXX.] 


INDIAN APPEALS. 


213 


Krishna Ran v. Bhnjanga Ran (l), and Virosangappa Shetti J. C. 

V. Rudrappa Sheiti. (2) 

*903 

De Gruyther, for the respondent, contended, with reference LalIheo 
to the Oudh Estates Act, that Janki Koer, as heir of a t^Iuqdar PeRTab 
and not his widow within the meaning of s. 2, took an estate ^ 

which she had full power to alienate under s. 11. She inherited .\llahabad 
under the special provisions of the Act : see ss. 3 and 15, and Bank. 
Brij Indar Bahadur Singh v. Janki Koer (3), Rani Bijai 
Bahadur Singh v. Jagatpal Singh (4), and Rai Jagatpal 
Singh V. Jageshar Baksh Singh. (5) Under the provisions of 
the Act, moreover, Janki Koer became a fresh stock of descent, 
and there was no reverter to the heirs of her mother. 

With regard to Hindu law, this estate was Janki Koer’s 
stridhan under the literal interpretation of Mitakshara, c, ii. 
s. 11, V. 2, being property which she had inherited from her 
mother. No decision had yet laid it down that property 
inherited by a woman from a woman is not stridhan. The 
earlier Hindu authorities did not deal with the case of a 
woman’s right of inheritance at all, and still less as to the 
quantum of interest which she would take by that means. 

Women hold and acquire property much more readily now 
than in ancient times. They can acquire property by gift, 
purchase, and even by adverse possession, and hold and 
transmit it absolutely without regard to the usual restraints 
imposed upon them by the general law. As to the sources 
of Hindu law applicable in Oudh or to this case, see Collector 
of Madura v. Ramalinga' Sethupatiy. (6) See also Mitak¬ 
shara, c. ii. s. 11, vv. 9, 25, 30, 31, 32, 33. Those treatises 
which differ from the Mitakshara as to what constitutes 
stridhan do not possess any validity in Oudh and are not 
applicable to this case ; see Sham Koer v. Dah Koer (7) ; 
Bhugwandeen Poobey v. Myna Baee. (8) Besides, there is 
no instance in Hindu law of reverter to the heirs of the 


(i) (*895) Ind. L. R. 19 Madr. 
107. 

(a) (189s) Ind. L. R. 19 Madr. 
110. 

(3) L. K. 5 Ind. Ap. 1. 

(4) L. R. 17 Ind. Ap. 173. 


(5) Ante, p. 27. 

(6) (1867) 12 Moore’s Ind. Ap. Ca. 
397.43S. 

(7) (1902) L. R. 29 Ind. Ap. 132. 

C8) II Moore’s Ind. Ap.^ Ca. 487, 
512. 
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1903 
/««^ 24 . 


original owner on the death of a female proprietor except 
in the case of the original owner being a male ; and that is 
strong reason for saying that when a woman inherits from 
a woman she takes an absolute interest in such inherited pro¬ 
perty as her stridhan. Reference was made to the following 
authorities : Dayabhaga, c. iv. s. 2, v. 3 ; Srimatti Gangopadhya 
V. Sarbamangala Debt (l) ; Dayabhaga, c. iv. s. 1, vv. 1, 8, 19, 
and 23 ; Dayakrama Sangraha, c. 2, s. 2, v. 28 ; Judoonath 
Sifcar v. Bussunt Cooinar Roy Chowdhry (2) ; Vyavahara 
Mayukha, c. iv. s. 10, vv. 7, 24-26 ; Macnaghten’s Hindu 
Law, 38 ; Bachiraju v. Venkata Appadu (3) ; Sangamalath* 
ammal v. Velayuda Mudali (4); the two cases in 19 Madr. 
cited by the appellant ; Vyavastha Chandrika (translated by 
Shamachum Sircar), 505 ; Prankissen Laka v. Noyamoney 
Dossee (5) ; Huri Doyal Singh v. Gtushchundet Mukerji (6) ; 
Mayn“’s Hindu Law, 6th ed. p. 33 ; the cases in 11 Moore, 
cited on the other side ; Jolly’s Tagore Lectures, p, 248; 
Manilal Rcwadat v. Bai Rewa (7) ; Chiddhu v. Naubat. (8) 

Mayue replied. 


The judgment of their Lordships was delivered by 

Sir Arthur Wilson. On November 14, 1881, Janki Koer, 

a Hindu lady governed by the Hindu law of the Benares 
school, executed a mortgage deed in favour of the present 
respondents, the .Allahabad Bank, by which she purported to 
charge, first, her zemindary Pawansi, and, secondly, in case 
Pawansi should be insufficient, another property, to secure the 
repayment by instalments of a sum advanced by the bank, 
with interest. 

Janki Koer having died in the meantime, the bank, on 
February 19, 1894, filed a suit in the Court of the Subordinate 
Judge of Partabgarh to enforce the mortgage deed. A number 
of persons were made defendants to the suit, but of these it is 
only necessary now to mention the first defendant, the present 
appellant, Sheo Pertab Bahadur Singh, who had succeeded to 


fi) 2 B. L. R* A. C. 144* 

(2) II Beng. L. R. j86. 

(3) (i^S) 2 Madr. H. C. 403. 

(4) 3 Madr. H. C. 313. 


(s) Ind. L. R. s Calc. 222. 

(6) Ind. L, R. 17 Calc. 911. 

(7) Ind. L. R. 17 Bomb. 758, 

(8) (1901) Ind. L.R. 34 Allah. 67. 
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the zemindary of Pawansi on the death of Janki Koer, and 
who is now in possession of it. The plaint alleged that he 
was the h^ir of Janki Koer. The present appellant in his 
written statement said that Janki Koer held Pawansi as a 
Hindu daughter without power of alienation, that he himself 
was not Janki’s representative, and that no transfer by her 
could affect him. Issues were settled, of which it is sufficient 
to mention the sixth: “ Was Kani Janki Koer competent to 
mortgage taluqa Pawansi in such a way as to make it binding 
beyond her lifetime ? *’ 

The history of Pawansi, so far as it is necessary to notice it, 
is this. At the time of the anne.xation of Oudh, in which 
it lies, Kablas Koer, the mother of Janki, was in possession 
of it. The summary settlement was made with her, a sanad 
was granted to her, and she was entered in lists 1 and 2 under 
s. 8 of the Oudh Estates Act, 1869 (Act I. of 1869). After her 
death in August, 1872, disputes arose as to the succession to 
her property, and litigation ensued, which ended in a judg¬ 
ment of this Committee, by which it was decided that Kablas 
Koer had taken a permanent heritable and transferable right 
in Pawansi, and that on her death it had passed to her 
daughter and only child, Janki : Bfij Indar BaJiadut* Singh v. 
Rattee Janki Ko&y. (l). 

After the death of Janki Koer,-controversy again arose as to 

the succession, and again the litigation was carried to this 
Committee : Jagdish Bahadur v. Sheo Partab Singh. (2) 
In that litigation no one claimed to be entitled as stridhan heir 
of Janki. The suit was framed upon the assumption that 
upon the death of Janki the property did not pass to any heir 
of hers, but reverted to the heirs of an earlier generation. In 
the judgment it is said (3); “ It is not disputed that the 
succession must be to the heirs of her Oanki’s) father,” 
presumably as the stridhan heirs of her mother in the absence 
of lineal heirs of the latter. 

The question then which their Lordships have to decide 
is whether Janki Koer had power to mortgage Pawansi 

(i) L. R. S Ind. Ap. i. L- R* 28 Ind. Ap, 100, 

(3) L. R. 38 Ind. Ap. at p. xo6. 
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absolutely, or whether her power to do so was limited to 
her own lifetime. 

The case for the plaintifi bank was put upon two grounds. 
First, that under the Oudh Estates Act of 1869 Janki Koer, 
as heir of a taluqdar or grantee, had express statutory pow'er 
to alienate the whole estate, whatever the extent of her own 
interest might be; secondly, that apart from the Act, under 
the Hindu law of the Benares school, she having inherited 
what had been her mothers stridhan, held it as her own 
stridhan with full power of alienation. The Subordinate 
Judge decided in favour of the plaintiff bank, the now 
respondent, upon both grounds, and made a decree in its 
favour. The Judicial Commissioners on appeal expressed no 
opinion upon the first question, but on the second question 
agreed with the First Court and affirmed its decree. Against 
this decision the present appellant alone has appealed, and the 
appeal therefore relates only to Pawansi. 

With regard to the first question, there can be no doubt 
that Kablas Koer, the mother of Janki, was a taluqdar or 
grantee under Act I. of 1869, and the portions of the Act 
material to the present question are :— 

“ Sect. 2. ‘ Estate * means the taluqa or immovable property 
acquired or held by a taluqdar or grantee .... 

“ ‘ Heir ’ means a person who inherits property otherwise 
than as a widow under the special provisions of this Act.” 

“Sect. 11. Subject to the provisions of this Act and to all 
the conditions under which the estate was conferred by the 
British Government, every taluqdar and grantee, and every 
heir and legatee of a taluqdar and grantee, of sound mind and 
not a minor, shall be competent to transfer the whole or any 
portion of his estate, or of his right and interest therein, 
during his lifetime, by sale, exchange, mortgage, lease, or gift, 
and to bequeath by his will to any person the whole or any 
portion of such estate, right, and interest.” 

The contention was that every heir, whether absolute or 
qualified, of a taluqdar or grantee (and it would seem to follow, 
every legatee, however limited his interest) has an absolute 
power to alienate the whole estate. If sect. 11 had stood 
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alone the question would hardly have been arguable. power 

herein would certainly have meant his estate, if he owned 
he estate, or his right and interest therein, if he owned less 
__ an the estate. But the argument was based upon the words 
otherwise than as a widow " in the definition of an heir It 
was argued that the insertion of these words indicated an 
intention to give to all heirs other than widows some power 
which widows do not possess. It is useless to speculate why 
the words referred to were inserted in the definition ; but their 

Lordships think that much clearer language would have to be 

shewn to justify them in saying that the Legislature has 
departed so far from the ordinary principles of law as to 
empower people to alienate what may not belong to them 
.4nd the decisions of this Committee in former cases seem to 
lend support to this rather than to the contrary view. In a 
series of cases it has been held that, notwithstanding the 
strong language of the Act, and in particular the enactment 
in s. 10 that the Courts are to accept the lists framed under 
the Act as conclusive that the persons included in them are 
taluqdarsor grantees, and those of s. 11, the Courts may 
nevertheless go behind the Act to the extent at least of 
recognising trusts, and may give effect to beneficial titles 
distinct from the statutory title under the Act. It may be 
sufficient to refer to Hufpuyshad v. Shao Dyal (l) and Seth 
Jaidial v. Seth Sita Ram, (2) From what was said in the 
last-mentioned case (3) it would appear that, if the facts 
had been such as to require it, their Lordships would have 
granted an injunction restraining a taluqdar recorded as such 
under the Act from attempting to alienate the estate to the 
detriment of those beneficially interested. 

The question which remains is whethar, apart from the pro¬ 
visions of the Act, Janki, being governed by the Hindu law of 
the Benares school, had power to alienate absolutely the taluqa 
of Pawansi which she had inherited from her mother. The 

(U (1876) L. K. 3 Ap. 2^9. (2) fiSSi) L, K, 8 Iiid. Ap, 215. 

(2) L, R, 8 Ind. Ap. at p, 228, 
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Question thus arising is not the same question as that with 
which th“ir Lordships had to deal in the case of Sheo Shankar 
Lal V. Debt Sahai (l). in which judgment has just been 
delivered, but it is very closely connected with it. Each case 
has to do with the estate of a woman under Benares law in 
property inherited from a woman. The former case referred 
to the descent of such property ; the present raises the question 
whether it is the absolute property of the last holder in such 
a sense that, apart from any grounds of necessity, she could 
alienate it beyond her lifetime. 

In the present case their Lordships have had the advantage 
of hearing a full argument upon both sides. The argument 
for the appellant was to the effect that the alleged power of 
the lady to alienate in the present case could be based only 

upon the literal interpretation of th- Mitakshara, which se-ms 

to make all property inherited by a woman her stridhan in the 
strict sense of th“ term with all the incidents of such property, 
including the; free power of alienation; that that view of the 
Benares law had already been negatived by this Committee in 

the case of property inherited from a male ; that inheritance 
from males and that from females could not be differently 
treated ; and that the authorities in most parts of India were 
to the effect that what a woman has inherited from a woman 
she does not hold as her absolute and alienable estate, but for 
a qualified estate, with reverter after her death to the heirs of 
her predecessor in title. The argument on the other side was 
based strictly upon the text of the Mitakshara; but it was 
contended that a distinction should properly be drawn between 
property inherited from males and that inherited from females ; 
and an endeavour was made to shew that the decisions in 

various provinces in India applying the doctrine of reverter to 

such cases were wrong- 

On the present point, as on that arising in the previous 
case, it is too late to contend for the literal meaning of the 
Mitakshara to the full extent. The previous decisions of this 
Committee have established that, under the Benares law, what 


Cl) Ante, p. 303 . 
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a woman takes by inheritance from a male she takes not 
absolutely, but for a qualified estate alienable only under the 
conditions applicable to such an estate. 

The reasons given by their Lordships in the judgment just 
delivered for declining .to draw a distinction between property 
inherited from a male and that inherited from a female seem to 
them to apply to the present case. As to the argument directed 
against the application of the doctrine of reverter in such 
cases as the present, their Lordships are of opinion that that 
doctrine is too well-established in India generally to be now 
overthrown. The question may be different in those parts of 
Bombay which are governed by the Mayukha. An exact 
examination of the terms of that treatise seems to have led to 
some diversities of view in the Bombay High Court, which 
need not now be considered. 

Their Lordships will humbly advise His Majesty that the 
decree of the Subordinate Judge and that of the Judicial Com¬ 
missioners ought to set aside so far as they affect the property 
of the present appellant, and that instead thereof the suit 
ought to that extent to be dismissed with costs in both Courts. 
The respondent bank will pay the costs of this appeal. 

Solicitors for appellant : T. L. Wilson & Co. 

Solicitors for respondent bank : Ranken Ford, Ford & 
Chester. 
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May, 5. 6 ,7. MURUGASA CHETTY And Another . . Defendants 
25. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 


Civil Procedure Code, s. 17— Mattager of Joint Family not an Agent of each 
Member—Validity of French Judgment against an Insolvent—Effect of 
French Insolvency Proceedings, 


that the plaintiff, on whom the onas lay, had failed to prove that 
the defendant was by his agent carrying ou business within the local 
limits, where it appeared that the acts and payments of the alleged agent 
were all attributable to his being the manager of joint family property 
of which the defendant had a share. Such a person is not an agent of 
each member of the family within the meaning of s. 17 of the Civil 
Procedure Code. 

Both parties being French subjects living and trading in French terri¬ 
tory, quaere as to the effect thereof on the validity of a French judgment 
obtained in Pondicherry, and of the defendant’s insolvency in the same 
place before action brought ; and as to the effect thereof as a defence to an 
action on the judgment. 

Quelin v. Moisson, (1827) i Knapp, 265, considered. 


Appeal from a decree of the High Court (Jan. 26, 1900) 
reversing a decree of the District Court of South Arcot (Nov. 8 
1898). 

To a suit brought under the circumstances stated In their 
Lordships’ judgment by the appellant to recover the amount 
of a decree (March 20, 1896) which he had obtained on a 
promissory note and for balance of an account in the Court at 
Pondicherry, and the costs of the execution proceedings thereon 

which had failed of eflect, the first respondent pleaded (l.) that 

the District Court had no jurisdiction fo entertain the suit as 
he did not reside within the jurisdiction of the said Court at 
Arcot, and had never carried on trade within the said jurisdir. 
tion, and, therefore, was not subject thereto; (2.) that the 
appellant had obtained the promissory note by fraud, and had 
fraudulently instituted the suit in the Court at Pondicherry 


•Present-. LORD MaCNAGHTEN, LORD LinDLEY, SIR ANDREW SCOBLE 

and Sir ARTHUR WILSON. 
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against him ; (3.) that both the note and the decree were invalid, 
and that the plaintiff was entitled under the French law only 
to a dividend like other creditors holding simple debt bonds. 

In a later written statement he alleged that the insolvency 
of the firm of which he was a partner was declared by the 
French Court to date from January 8, 1896 ; that according to 
the French law all transactions entered into by the insolvent 
debtor and all decrees obtained against him from a date ten 
days prior to January 8, 1396, became null and void- 

The receiver under the French Court of the first respondent’s 
firm in liquidation pleaded that the Pondicherry decree was 
null and void by reason of the fact that the said firm had been 
declared insolvent on July 20, 1896, and that by a subsequent 
decree of the P'rench Court it was to have been considered to 
have become insolvent as from January 8, 1896. 

The District Court of South Arcot found that the first 
respondent was carrying on business at Cuddalore within the 
meaning of s. 17 at the date of suit, and that he was subject to 
the jurisdiction, and he decreed the full amount claimed with 
costs. 

The High Court reversed this finding. They said ; “The 

ground on which the plaintiff contended that the District 

* 

Cdurl of South Arcot, at Cuddalore, had jurisdiction over the 
defendant was that he carried on business within its jurisdic* 
tion (s. 17 of the Code of Civil Procedure). The business 
carried on, according to the plaint, was a money-lending 
business, but at the trial no attempt was made to support this. 
The oil business on which the plaintiff relies was commenced 
in 1894, two years after the partial severance had been effected, 
and it is, therefore, unlikely that the defendant would have 
consented to such a business being carried on as a joint 
business. Nor is there any sort of evidence that he did. On 
the contrary, the conduct of the parties concerned is absolutely 
inconsistent with the view that the oil business was a business 
in which the defendant had a joint interest.” 

The High Court also held that “so long as the adjudication 
of the insolvency remains in force, no suit could be brought 
against the first respondent in French territory. Such being 
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the insolvent’s position in French territory, it must be held to 
be the same outside that territory, in a case such as this. 
The decision of the Privy Council in Quelin v. Moisson (l), 
which was a case on all fours with this, is a direct authority 
in support of the above view.** 

Cohen, K.C., and J. M. Parikh, for the appellant, contended 
that there was sufficient evidence to justify the District Judge 
in concluding that the conditions of s. 17 had been sufficiently 
satisfied to give the District Court jurisdiction over the defend¬ 
ant. They referred to ss. 17 and 20 of the Procedure Code; 
ss. 38 and 57 of the Indian Evidence Act; Muthya Chetti 
V. Allan (2) ; Venkata Viraragavayyangar v. Krishnasami 
Ayyangar (3), Girdhar Damodor' v. Kassigar Hiragar. (4) 
Under s. 12 of the letters patent of the High Court the busi¬ 
ness might be carried on by the defendant's agent and still the 
jurisdiction arise over the defendant. Kandasami was shewn 
to be manager of a business in which the respondent had a 
share, and he carried on business in the local limits. There 
ought to have been additional evidence admitted under s. 568 
of the Code ; or a remand under s. 562. 

They further contended that the French adjudication of 
insolvency under the provisions of the Code dc Commerce of 
1838, as amended by the law of 1889, which was the law 
governing in Pondicherry, does not operate as a discharge of 
the insolvent’s debts, but only temporarily suspends the credi¬ 
tor’s right of action against the debtor. Upon this point they 
referred to Dicey’s Conflict of Laws, p. 451 ; Story's Conflict 
of Laws, ss. 337, 338, and 339 ; Ellis v. M,’Henry (5); Phillips 
v. Byre, (6) The burden of proof was on the defendant, and 
no evidence at all was given to shew that the insolvency of the 
defendant operated as a discharge of his debts. Moreover, the 
question whether it did so operate was a question of fact raised 
for the first time before the High Court, which ought not to 
have entertained it until the District Court had first invest! • 

(]) I Knapp. 365. (4) (1893) Ind. L. R. 17 Bom. 662. 

(a) (1880) Ind. L. R. 4 Madr. 209. (5) (1871) L. R. 6 C. P. 228, 234, 

(3) (1882) Ind. L. R. 6 Madr. 344, (.6) (1870) L. R. 6 Q. B. i, 28. 

349 - 
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gated and decided it. According to the French law applicable 
it was contended that the insolvent’s debts could onlybedis* 
charged and creditors* remedies taken away in the event of a 
concordat—that is, a composition agreed upon by the creditors 
and confirmed by the Court ; of which no evidence had been 
given and no such concordat had been made. They referred 
to Dalloz, Jurisp. generale, suppl‘=‘ment. vol. viii, p. 254, art. 8, 
p. 327, art. 398, and p. 498, art. 1073 ; Goirand’s French Com- 
mercial Law, p. 645, art. 443, as to the eflect of the judgment 
declaring bankruptcy, and see pp. 416, 424, 668, and the 
law of 1838, arts. 438«441 ; Masse's Droit Commercial, vol. ii. 
pp. 347, 394-396. The decision in Qtteliti v. Moisson (1), on 
which the High Court had founded its judgment, was based 
entirely on the view that an insolvency under the French law 
prevailing at the time of the decision operated as a discharge 
of the insolvent’s debts : a view which is not in accordance 
with the existing law. Reference was also made to McCormick 
V. Gannett (2) ; Gibbs v. Societe Indmtrielle des Mefaux, (3) 

Dicey, K.C., and Bonnerjee, for the respondent (the first 
defendant), contended that there was no evidence to shew that 
he w^as subject to the jurisdiction of the District Court of South 
Arcot at the time of the institution of the suit brought in 1896. 
For even assuming the business at Cuddalore was joint family 
business, the respondent cannot be said to have carried it on 
within the meaning of s. 17 of the Procedure Code. It was 
at that date carried on by the syndics in bankruptcy. The 
respondent was a French subject domiciled in Pondicherry, 
and s, 17 was not intended to apply to him. Westlake’s Inter- 
national Law. 3rd ed. p. 152, s. 134; Folliott v. Ogden W ; 
Solomons v. Ross (5) ; Joliet v. Deponihieu (6) ; Aliton v. 
Furnival (7) were referred to as to proof of French law of 
procedure. See Maxwell’s Interpretation of Statutes, 3rd ed. 
p. 204 ; Ex parte Blain. (8) Though the language of the Act 
includes’ “debtor,” the word may nevertheless have a more 


(1) I Knapp. 265. 

(2) (i8s4)s1>-M.&G. 378. 

(3) (1890)350. B. D.399.4>*- 

(4) (*789) I H. Bl. 124, 13* ; 

2 R. R. 736* 


(5) (1764) I H. Bl. 131, n. 

(6) (1769) I H. Bl. 132, n. 

(7) (1834) I C. M. & R. 277 ; 
40 R. R. 561. 

(8) (1879) 12 Ch. D. 522, 526, 528. 
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limited meaning than at first sight appears, and must not be 
so construed with respect to foreigners as to give a jurisdiction 
more than ordinarily extensive : see Rx parte Pearson (l) ; 
Cook V. Vogeler Co. (2); Rnssetl v. Cambefort (3); St. Gobain 
Chauny Co. v. Hoyermann's Agency (4); Girdhar Damodar v. 
Kassigar Hiragar (5) ; Kessowji Damodar Jairam v. Khimji 
Jairam (6) ; Tlbert’s Government of India, p. 451, as to whom 
Government of India can legislate for. Reference was made 
to the General Clauses Consolidation Acts I. of 1868 and X. 
of 1897. 


As to the effect of the insolvency in Pondicherry, it was 
contended that it operated under French law as a discharge 
in respect of all the respondent’s liabilities, and that the appel¬ 
lant, who is also a French subject domiciled in Pondicherry, is 
not entitled to maintain any suit against him, but that he was 
bound to come in under the insolvency proceedings, which, as 
a matter of fact, he had done. Quelin v. Moisson (7) was cited 
as deciding this point under the French bankruptcy law, which 
was founded on an enactment of 1807. 

No doubt that law had been altered in 1838 and 1889. 
Reference was made to Code Francais Commercial, 1838, c. 1, 
ss. 443, 446. To shew the existing French law on the subject, 
French statutes and law books were admissible, and could be 
taken judicial notice of by the Court : see ss. 38, 57, and 84 of 
the Evidence Act. By his appearance the respondent did not 
consent to the jurisdiction, and moreover his consent was 
inoperative te give jurisdiction : see Ledgard v. Bull. (S) 

Cohen^ K.C.t replied. 


The judgment of their Lordships was delivered by 

Lord Lindley. The plaintiff and the defendant in the action 
which has given rise to this appeal are French subjects living 
and trading in Pondicherry. The plaintiff sued the defendant 


(1) [1892] 2 Q. B. 263, 268. (5) Ind. L. R. 17 Bomb. 662, 666. 

(2) [1901] A. C. 102, no. (6) *(*888) Ind. L. R, 12 Bomb, 

(3) (1889) 23 Q- B. D. 526, 528. 507. 

(4) [1893] 2 Q- B. 96. >0*. (7) I Knapp, 265. 

(8) (1886) L. R., 13 Ind. Ap. 134. 
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Murugasa Chetty in Pondicherry on a promis«;ory note, and on 
March 20, 1896, the plaintiff obtained judgn^ent by default for 1903 
Rs. 13,968 with interest and costs. Execution proceedings were annIIJIlai 
taken in Pondicherry on this judgment, but nothing was 
recovered. On July 20, 1896, the d-^fendant’s firm was declared Murugasa 
insolvent, at the instance of other creditors, by the Pondicherry 
Court; and on September 23 the insolvency was declared to 
have effect retrospectively from January 8, 1896, which was 
anterior to the plaintiff’s judgment, and indeed to the com¬ 
mencement of the action in which it was obtained. In the 
insolvency proceedings syndics were appointed as usual, and 
the plaintiff applied for payment out of the estate ; but it does 
not appear that he obtained payment of any dividend. 

On October 8, 1896, this action was commenced in the 
District Court of South Arcot, which is in the Madras Presi¬ 
dency, and near Pondicherry. The action was by the same 
plaintiff against the same defendant, Murugasa Chetty, and was 
based on the judgment already obtained against him in Pondi¬ 
cherry. The receiver appointed by the Court in Pondicherry 
was also made a defendant to represent the syndics. 

In order to get over any difficulty which might arise as to 
the jurisdiction of the Arcot Court to entertain the action, the 
plaintiff described the defendant Murugasa Chetty as residing 
in British Indian territory, i.e., Cuddalore and other places, and 
as having houses of business and carrying on business there. 

The defendant put in an appearance to this action and a state¬ 
ment and supplemental statement of defence, denying these 
allegations and denying the jurisdiction of the Court to enter¬ 
tain the action. He also impeached the validity of the 
promissory note and judgment by default, and, lastly, he relied 
on the insolvency proceedings as a defence to the action even 
if the Court had jurisdiction to entertain it. 

The receiver was also allowed to appear and put in a defence, 
which he did. He denied the jurisdiction of the Court to 
entertain the action ; and he further relied on the insolvency 
proceedings as invalidating the judgment, and also as furnishing 
a defence to the action upon it, if still in force, and if the 
Arcot Court had any jurisdiction to entertain the action. 
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The following issues were settled :— 

I. Is this Court prevented from entertaining the suit by 
reason of the cause of action not having arisen and defend¬ 
ant not being resident or carrying on business within its 
jurisdiction ? 

II. Did or did not the defendant reside or carry on business 
within the jurisdiction of this Court on the date when cause of 
action arose ? 

ni. Was the French judgment on which the suit has been 
brought according to French law null and void on the date of 
suit, and is the present claim based on the French judgment 
therefore, not sustainable in this Court ? 

IV. Is it open to the defendant to raise the contention in 
this suit that the promissory note on which the French judg- 
m«nt was passed was obtained from the defendant by the 
plaintiff fraudulently ? 

V. And, if so, was the promissory note obtained by the 
plaintiff from the defendant fraudulently ? 

VI. What is the relief, if any, that the plaintiff is entitled to ? 

The parties were directed to file all the documents they 
relieJ on ; and French law books might be filed at the hearing. 

Considerable evidence was adduced on both sides upon the 
question of carrying on business in British Indian territory, but 
there was no evidence worth mentioning that the defendant 
ever resided in British India ; nor was there any evidence that 
the cause of action arose from any transaction which took 
place therein. It was proved that the defendant had relatives 
and a share of property in British India, and that a cousin 
named Kandasami Chetty managed this property and paid 
money to the defendant. On the other hand, there was no 
evidence worth mentioning to support the defendant*s charges 
of fraud by which he sought to impeach the promissory note 
and judgment sued upon, and this part of the case was 
subsequently abandoned by the defendant’s counsel. 

The insolvency proceedings in Pondicherry were all put in 
evidence, but no opinion appears to have been obtained from 
any expert in French law as to the legal eflect of those pro¬ 
ceedings either on the judgment recovered by the plaintiff in 
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Pondicherry before they in fact commenced, or on the discharge 
of the defendant from liability to pay the judgment debt. 

The District Judge states that the only issues really con. 
tested before him were the first and second ; no argument was 
put forward on the third ; but he looked up the Krench law as 
best he could in the Code Napoleon, and he came to the conclu¬ 
sion that the judgment sued upon was not null and void when 
the action in the Arcot Court was commenced, and he therefore 
found the third issue for the plaintiff. He decided that it was 
not competent for him to go behind the French judgment, and 
this disposed of the fourth and fifth issues. He found, how- 
ever, as a fact that the defendant did carry on business in 
British India, namely, in Cuddalore, where the action was 
commenced, and he accordingly gave judgment for the plaintiff 
with costs. 

The defendant appealed from this decision to the High Court 
at Madras, which reversed the judgment and dismissed the 
action with costs, on the ground, first, that it was not proved 
that the defendant did in fact carry on business in British 
India when the action was commenced; and on the further 
ground that the insolvency proceedings were a bar to the 
action. They came to this conclusion on the authority of a 
decision of this board in 1827, namely, Quelin v. Moisson. (l) 

In both Courts in India it was apparently assumed that the 
question of jurisdiction turned on s. 17 of the Code of Civil 
Procedure, and that although the defendant was a foreigner, 
and although the cause of action arose in a foreign country, 
and although the defendant did not personally reside within 
the local limits of the jurisdiction of any Court in British India, 
and was not even temporarily in Arcot when sued there, yet he 
could be sued in the Arcot Court if he carried on business 
through an agent in the local limits of that Court’s jurisdiction. 

This assumption appears to their Lordships to require more 
attention than it has received. 

Their Lordships see no reason for doubting the correctness 
of the decision of the case of Givdhar Damodar v. Kassigaf 
Hiragar (2), where the defendant was a native of Culch, 
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and the cause of action arose within the local limits of 
the jurisdiction of the British Indian Court, in which the 
action was brought. But that case does not cover the 
present one. 

It is not, however, necessary to pursue this matter, for it is 
admitted by all parties, and it is plain that this appeal must 
fail unless their Lordships agree with the District Judge in 
coming to the conclusion that at the time of the commence, 
ment of this suit, namely, October 8, 1896, the defendant was 
by his agent carrying on business in Cuddalore or some other 
place within the jurisdiction of the Court. The burden of 
proving this is clearly on the plaintiff ; he has given evidence 
himsplf and called witnesses, and his and their evidence, until 
carefully examined, seems sufficient to establish such trading 
especially as the defendant was within reach and was not 
called to deny or explain their statements. This omission was 
naturally made the most of by the appellant’s counsel. But it 
must be remembered that the defendant was a bankrupt and 
in great difficulties, and was naturally very reluctant to expose 
himself to a long and hostile cross-examination. After care¬ 
fully considering the evidence their Lordships have come to 
the conclusion that the District Judge fell into the error of 
treating Kandasami Chetty as the agent of the defendant. 
This mistake is clearly pointed out by the High Court. 
Kandasami Chetty’s ads and his payments to the defendant 
are all attributable to his being the manager of joint family 
property, of which the defendant had a share ; and their Lord¬ 
ships entirely concur with the High Court in holding that such 
a person is not the agent of the members of the family so as 
to make them liable to be sued as if they were the principals 
of the manager. The relation of such persons is not that of 
principal or agent, or of partners; it is much more like that of 
trustee and cestui que trust. Those witnesses who say they 
saw the defendant trading in Cuddalore do not speak of the 
critical time. An attempt was made to shew that the joint 
property was divided long ago, and that Kandasami Chetty 
was not acting as manager of family property in which the 
defendant had an interest. But this attempt failed, for 
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although some money was divided, the rest of the joint 
property was not decreed to be partitioned until 1897. 

In short, the inoment the error of treating Kandasami Chetty 

as the defendant’s agent is corrected, the rest of the evidence 
all crumbles away. 

This conclusion renders it unnecessary to consider the efiect 

of the defendant’s insolvency either on the validity of the 

judgment sued on or of the insolvency afiording a defence to 

the action if the judgment is still in force. Otielin v. Moisson (l) 

goes far to shew that the insolvency would afford a defence ; 

but their Lordships might have thought it right not to decide 

tins point in the absence of evidence of persons skilled in 
French law. 

Their Lordships will humbly advise His Majesty to dismiss 
the appeal, and the appellant must pay the costs of the 

respondent Murugasa Chetty. the other respondent not having 
appeared. 

Solicitor for appellant: /?. T. Tasker. 

Solicitors for first respondent : Law/ord, Wd.terhouse & 
Lawford, 
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AND 

MAHOMED CASSIM and another . . Defendants 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 

Indian Rtgisiration Act. s. 17 ( 0 . W—Partnership Asreement—Clause as to 

Redemption of existing Mortgage. 

Held, that a partnership agreement which in one of its clauses declared 
that a right of redemption of immovable property vested in the three 

partners should during a future period of limited duration be the right of 

the appellant (one of the three), and exercisable by him for his sole benefit, 
was an agreement within s. 17 O) of ,the Indian Registration Act. No 
further instrument was necessary within the meaning of sub-s. (A). 

Appeal from a decree of the Chief Court (Aug. 12, 1901) 
reversing a decree of the District Court of Amherst (Feb. 18, 

1901). 

The plaint alleged that certain land in Moulmein, with the 
saw-mill and all other erections and buildings thereon, together 
with two elephants, bad on December 13, 1889, been conveyed 
by the appellant, his wife, and mother-in-law to the Chetty 
firm of M.R.M.A.R. for a consideration of Rs. 15,000, upon the 
verbal understanding that if the vendors or any of them should 
at any time repay the said some of Rs. 15,000 the same should 
be reconveyed to them or such of them as should repay the 
same ; that in or about June, 1897, when the premises were 
fully worth Rs. 22,000, the said firm of M.R.M.A.R. inquired 
of the appellant whether he would be able to repurchase the 
same for the sum of Rs. 15,000 in terms of the said verbal 
agreement; that the appellant, being unable to find the money 
himself, sought the assistance of the respondents, who agreed 
to find the money for the repurchase of the said mill, and also 
an additional sum of Rs. 1,000 for expenses upon the following 

^Present : LORD MACNAGHTEN, LORD DaVEY, LORD ROBERTSON, SiR 
ANDREW SCOBLE, and SIR ARTHUR WILSON. 
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terms, contained in a written agreement dated June 25, 1897, 
namely :— 

That the said premises should be conveyed in the names of 
the appellant and respondents by the firm of M.R. M.A.P. 
That the appellant and the respondents should jointly raise a 
loan of Rs. 12,500 from the Chetty firm of V.R.S. (the partners 
in which firm were made the first and second defendants in the 
suit) upon the mortgage of the said premises. That the second 
respondent should advance Rs. 3,500 to make up the deficiency. 
That the appellant and respondents should work the mill as 
partners for a period of three years, and for another year, if 
they should further agree. 

Then followed the two material clauses of the agreement, 
Nos. 11 and 12 :— 

“ 11. That the said saw-mill having been mortgaged with 

one V. R. S. Nagappa Chetty for Rs. 12,5C0 by the said Maung 

Po Hti, Mahomed Cassim, and Adjim Mahomed Nacoda, the 
. said Mahomed Cassim and Adjim Mahomed Nacoda, their 
heirs, executors, and administrators, respectively agree and 
allow that the said Maung Po Hti, his heirs, executors, or 
administrators, to redeem the said premises after the expira¬ 
tion of three years or at any time between three and four 
years from the date of these presents on payment of Rs, 12,500 
to the said V. R. S. Nagappa Chetty, Rs. 3,500 to the said 
Adjim Mahomed Nacoda, and all other sums of money then 
due and payable by the said P. A. Mahomed Cassim and 
Company. 

“ 12. That in the event of the said Maung Po Hti or his 
heirs, executors, and administrators failing to pay ofi and 
redeem the said premises at the expiration of the third year 
and before the end of the fourth year from the date of these 
presents, then the said Mahomed Cassim and Adjim Mahomed 
Nacoda, their heirs, executors, or administrators, have and each 
of them right to redeem the same.” 

On June 20, 1900, the appellant intimated lo the respondents 
his intention to exercise the right reserved to him of redeeming 
the said property. 

The respondents denied that right, and objected that the 
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above agreement in respect of clauses E and F was inadmissible 
in evidence for want of registration. 

The District Judge admitted it in evidence without registra¬ 
tion as “a document clearly falling under sub-s. (//)ofs. 17 
of Act III. of 1877.” 

The Chief Court held that the District Judge erred in ruling 
that the document fell within clause (h) and not under clause (6) 
of the section for the reasons given by him, that “ It did not 
give the plaintifl any present interest in the land, but merely 
gave him a conditional right upon making certain payments 
within specified limits of time to obtain documents of title.” 
The Chief Court observed that, ** In considering whether the 
partnership deed was admissible or not, it strikes me that the 
plaintifl is on the horns of a dilemma. The right to redeem 
was vested jointly in the plaintifl and third and fourth defend¬ 
ants, unless and until by some means such joint right became 
extinguished. The deed of partnership either operated to 
extinguish that joint right and (completed with the exercise of 
the option) to vest a sole right to redeem in the plaintifl, or it 
did not do so. If it did, then it must fall within clause (6) of 
s. 17 of the Act, and it was inadmissible in evidence. If it did 
not do so, but merely created a right to obtain another docu¬ 
ment, which would w'hen executed extinguish the joint right 
and vest the sole right to redeem in the plaintiff, then the 
plaintiff has not obtained that document from the third and 
fourth defendants, and his suit to redeem from the first and 
second defendants was premature. In either case his suit 
should have failed.” 

Cowelly for the appellant, submitted that the equity of 
redemption sought to be enforced had itself been created by 
two registered deeds of conveyance and mortgage; and that 
the question in this suit related to the relative rights of the 
parties under a partnership agreement as to the mode of 
dealing therewith inter se as an item of the partnership assets. 
That agreement did not purport “ to create, declare, assign, 
limit or extinguish, whether in present or in future, any right 
title or interest, whether vested or contingent,” in immovable 
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property. On the contrary, clauses 11 and 12 thereof were in 
the nature of mutual covenants between the partners as to the 
mode in which they would “ agree and allow ” a right already 
created to be exercised by one or other of them according to 
circumstances thereafter to arise : and there is no clause in the 
Registration Act which requires its registration. It was further 
contended that the agreement in question is expressly excepted 
from registration under s. 17, sub-s. (/,). of Act III. of 1877, as 
a document merely creating a right to obtain, if necessary, in 
the circumstances which have happened, an assignment from 
the respondents of their interest in the .said equity of redemption. 
The right to obtain such assignment was a matter dependent 
on the option of the parties and the lapse of time, and could 
not be executed until it was ascertained what the nature and 

effect of it should be. Reference was made to Chunilal Panalal 
V. Boniauji Mancherji Modi, (l) 

Loxvis, for the respondents, was not heard. 

The judgment of their Lordships was delivered by 

Lord Macnaghten. Their Lordships are of opinion that 
the judgment of the Chief Court is perfectly right. The 
partnership agreement of June 25, 1897, is an instrument 
falling within s. 17, clause (6), of the Indian Registration Act 
(Act No. III. of 1877). In one of the clauses of the agreement 
there is a complete assurance of a right of redemption for and 
during a future period of limited duration. The clause declares 
that what, but for this stipulation, would have been the right 
of the three partners shall, during that period, be the right of 
one of the three, exercisable by him for his own sole benefit. 
That right is a right in immovable property. The agreement, 
therefore, ought to have been registered. Reing unregistered, 
it is inadmissible in evidence. If the agreement had been 
registered, then, if the respondents had been content to abide 
by their bargain, no further assurance from them would have 
been required ; if they had contested the appellant’s right, a 
declaration by the Court of his right as expressed in the 
agreement would have been sufficient, and it would not have 

(i) (18S3) Incl. L. R. 7 Bomb. 310, 
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been necessary for the Court to make an order directing the 
execution of any further instrument. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal ought to be dismissed. The appellant must 
pay the costs of the appeal. 

Solicitors for appellant: Richat'dsoii & Co. 

Solicitors for respondents : A. H. Arnould & Son, 


VERABHAI AJUBHAT AND Others . . . Plaintiffs; 

AND 

. BAI HIRABA AND Others.Defendants. 

ON APPEAL FROM THE HIGH COURT IN BOMBAY. 

Hindu Laxo — Adoption—Ceremonial Competence of Natural Son who survived 

his Father, 


Quaere, whether adoption by a Hindu widow is valid if her natural son 
had died after attaining ceremonial competence. 

Appeal from a decree of the High Court (June 24, 1896) 
affirming a decree of the Subordinate Judge of Ahmedabad 
(April 3, 1893) and dismissing the suit, which had been brought 
by the appellants to set aside an adoption deed and an adoption 
of one Raesanghi by Hiraba, widow of Hamjibhai, and for a 
declaration of their title as reversionary heirs to her husband. 

The question mainly raised in the lower Courts was whether 
the appellants had made out a special custom prohibiting 
adoptions among the Chudasama Gameti Garasias, to which the 
parties belonged ; and upon this there were concurrent findings 
of fact against the appellants. The High Court also held that 
the validity of the adoption was not aftected by the fact that 
Lalubha, the legitimately born son of Hamjibhai and Hiraba, 
who lived to the age of between fifteen and sixteen years, 
having survived his father, died while a minor and unmarried 
and without having attained full ceremonial competence. 

* Present'. LORD MACNAGHTEN, LORD LinDLEY, SIR ANDREW SCOBLE, and 
Sir Arthur Wilson. 
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Jatdine, K. C., R. T. Parker, and S. R. Rama, for the appel- 
lants, contended that the adoption should have been held to be 1903 
invalid in consequence of Lalubha having survived Hamjibhai verabhai 
and attained the age of between fifteen and sixteen years, with ajubhai 
the result that the power lo adopt was exhausted. Upon bai Hiraba. 
this point they cited Bhoobun Moyee Debia v. Ramkishore 
Accharj (l); Pttdmakumari Debi Choivdhrani v. Court of 
Wards (2) ; Thayammal v. Venkatarawa (3); Venkata Krishna 
Roiv v. Venkata Rama Lakshnii, (+) They then cited five 
Bombay cases as relevant to the point, though not necessarily 
in the appellants’ favour —Krishnarav Tritnbak v. Shankarrav 
Vinayak (5); Gavdappa v. GirimaUappa ( 6 ); Amava v. Mahad^ 
gatida (7); Payapa Akkapa Patel y. Appanna {%); Venkappa 
v. Jivaji ( 9 )—and West and Buhler’s Hindu Law, 3rd ed. 
pp. 985, 986. They also contended that Lalubha had attained 
full ceremonial competence: see Rajendro Narain v. Saroda 
Soonduree Dabee (lO): Patel Vandravan v. Patel Manilal (ll): 
Rawchandra Bhagwan v. Mulji Nanabhat. (12) 

J. M. Parikh and J. V. Desai, for the respondents, were not 

heard. 


4 

The judgment of their Lordships was delivered by 


Lord Lindley. The appellants, who represent the original 

plaintifls, are male descendants of one Bhogji. He had a 
crrandson named Hamjibhai, who died leaving a widow Hiraba 

and a son Lalubha surviving him. Lalubha died a minor and 

unmarried, but he was fifteen or sixteen years of age when 

After his death Hiraba, the widow, adopted the son of a rela- 
tive of her late husband. The validity of this adoption is 
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contested by the appellants on two grounds, namely, (l.) that 

adoption is not allowed by the custom of their caste; (2.) that 

if it is, yet that as Lalubha survived his father and attained 
the age of ceremonial competence, there was no occasion or 
justification for any adoption. 


In the Courts below the then plaintiffs attempted to impeach 
the validity of the adoption on the ground that it was not bona 
fide, but was attributable to corrupt motives and inducements. 
This ground of invalidity was, however, abandoned in the 
course of the argument before their Lordships, and no further 

notice of it will be taken. 


All the parties concerned belong to the Hindu caste of Chuda- 
sama Gameti Garasias, and it is common ground that, the 
ordinary Hindu law applies to this caste unless excluded by 
special custom. The appellants allege that by the custom of 
the caste daughters cannot inherit and adoption is forbidden. 
The inability of daughters to inherit seems to have been estab¬ 
lished in the Courts below. Their Lordships have not to 
determine this matter and have not reinvestigated it. The 
evidence adduced to shew that adoption is forbidden by the 
custom of the caste consists entirely of what is said by a 
number of witnesses, who say that, if a man dies leaving a 
widow and no son, the widow cannot adopt a son and that no 
custom to adopt is recorded. But it appears that there are no 
written rules as to customs. Some instances to prove the 

statements made by the witnesses are adduced; but, as pointed 
out by the Subordinate judge, they are all explicable on other 
grounds than the existence of the alleged custom. Moreover, 
one of the plaintiffs’ principal witnesses (Vagesang) is dis¬ 
credited by his own inconsistent statements. Not one of the 
plaintiffs’ witnesses goes so far as to say that he knows of any 
case or authority which shews that adoption is forbidden. On 
the other hand, the defendants adduce evidence shewing that 
it is not forbidden, and they cite a case in point, namely, that 
of Ladhubha of Rojka. Their evidence is not very strong, and 
if the onus were on the defendants to prove a custom to adopt, 
their evidence might not suffice for the purpose. Both the 
Subordinate Judge and the High Court have, however, properly 



VOL. XXX.] 


INDIAN APPEALS. 


237 


held that it was for the plaintiffs to prove the custom on which 
they rely ; and both Courts have come to the conclusion that 
the plaintiffs failed to prove it. Their Lordships, so far from 
differing from them, concur in their conclusion. 

There remains the question whether, as Lalubha survived 
his father and lived to attain the age of fifteen or sixteen, his 
adoption was invalid. He died a minor and unmarried. 
Counsel for the appellants contended that Lalubha neverthe¬ 
less ought to be held to have attained ceremonial competence, 
and that consequently the adoption was invalid. A great 
number of authorities bearing more or less on this subject were 
cited, but so far as they went they appear to their Lordships to 
be rather in favour of than against the validity of the adoption. 
Certainly no authority was cited which shews it to be invalid. 
Assuming that it would be invalid if it were shewn that 
Lalubha had attained ceremonial competence, their Lordships 
are not in a position to decide whether he had or had not 
attained it. There does not appear to be any fixed age at 
which a Hindu child attains such competence. Nor is there 
any proof that Lalubha had attained such competence in fact, 
or that he ever acted or was treated as having attained it. 

The Subordinate Judge, himself a learned Hindu, considered 
it to be clear that Lalubha had not attained such competence, 
as he died a minor and unmarried, and the High Court came 
to the same conclusion. Their Lordships are not prepared to 
say that he had attained such competence in the absence of 
evidence or authority to that effect. How the case would 
have stood if it had been proved that Lalubha had attained 
ceremonial competence may be open to controversy ; but their 
Lordships are not under the necessity of pursuing the inquiry. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed, and the appellants must pay the 
costs of the two respondents who appeared on the appeal. 

Solicitors for appellants : Hohuan, Birdwood & Co. 

Solicitor for respondents : R. A. Bt<Ue. 
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ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Transfer of Property Act, s, 55. sub-s. i,—Vendor’s Statutory Charge in respect 
of unpaid Purchase-money—Effect of Contract to defer Payment — Certi¬ 
ficate of Appeal—Act X/V. of 1882. ss. 595 (o and 600. 

Under s. SS. sub-s. 4. of the Transfer of Property Act a vendor has a 
statutory charge upon the whole of property sold in the hands both 
of the purchaser and of those claiming under him for the whole of the 
unpaid balance of purchase-money, unless there be a clear contract to the ^ 
contrary between the parties. This charge is different in its origin and 
nature from the vendor’s lien as created by Courts of Equity. It is not 
excluded by a mere personal contract to defer payment of a portion of the 
purchase-money, or to take the purchase-money by instalments, or by any 
contract, covenant, or agreement with respect to the purchase-money 
which is not inconsistent with the continuance of the charge. 

So held, in regard to immovable property at Darjeeling. 

A certificate of appeal given pursuant to ss. 595 (0 and 600 of the 
Civil Procedure Code that the case is a fit one for appeal is valid. 

Rajah Tasaddug Rasul Khan v. Manik Ckand, ante, p. 3 S. distinguished. 

Appeal from a decree of the High Court (July 31, 1901) 
affirming a decree of the Subordinate Judge of Darjeeling 

(March 29. 1899). 

The question involved in the appeal is whether the appellants 
as representing their testator, William Lloyd, are entitled to a 
lien or charge on three-fourth shares of the Gopaldhara Tea 
Estate belonging to the respondent, and situate in the district 
of Darjeeling, for the balance of principal and interest alleged 
to be due on account of unpaid purchase-money. 

The Subordinate Judge held (l.) that the vendor’s lien 
attached under s. 55, sub-s. 4 (b), of the Transfer of Property 
Act, but that (2.) it was waived in favour of the respondent by 
the arrangement set out in their Lordships’ judgment, and 

•Present : LORD DaVEY, LORD ROBERTSON, SiR ANDREW SCOBLE. and SiR 
ARTHUR Wilson. 
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dated August 3, 1892, at the time of giving him possession. 
He found that the amount claimed was correct, that the pro¬ 
perty was originally subject to a charge for its payment, and 
that the suit was not barred by limitation ; but dismissed the 
suit as against the respondent, without costs. 

The Transfer of Property Act (IV. of 1882), s. 55, provides 
*‘in the absence of a contract to the contrary .... 

“ (+.) The seller is entitled .... 

(b) Where the ownership of the property has passed to the 
buyer before payment of the whole of the purchase-money, 
to a charge upon the property in the hands of the buyer for 
the amount of tlie purchase-money, or any part thereof 
remaining unpaid, and for interest on such amount or part." 

The High Court held that the charge provided for by the 
Transfer of Property Act, s. 55, was displaced by the acceptance 
of the agreement of August 3, 1892. Hill J. added : “ The 
consideration for the sale, as I read the conveyance, was the 
present payment of Rs.30,000 (which was paid) and the under¬ 
taking of Tucker as to Ks.51,210, the residue of the purchase- 
money. That undertaking has been given in the form agreed 
upon, and so I think that Lloyd received all that he had 
bargained for as the consideration for the transfer, and that 
the properly therefore passed at law and in equity to Tucker 
when the conveyance and agreement were executed.’ 


Sar‘gant, for the appellants, contended that the vendor had a 
charge on the estate in suit created by s, 55, sub-s. 4 (b), of the 
Transfer of Property Act. That charge could only be got rid 
of by a contract to the contrary. He contended that no such 
contract was proved, but merely a contract in addition to that 
on which the charge arose. The consideration is expressly 
recited in the conveyance to be Rs. 81,210, of which Rs,51,210 
with interest was to be secured by the formal undertaking of 
the purchaser. This formal undertaking was only an added 
security, and was not a contract to the contrary within the 

Tt was of the same class of contract as a 

rncflnins 

. nav bv instalment. Accordingly the statutory 
covenant to pay u . , , t> r 

charge was never waived or relinquished. Reference was 
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made to In re Brentwood Brick and Coal Co. (l); Earl of 
Jersey v. Briton Ferry Floating Dock Co. (2) ; In re Albert 
Life Assurance Co. (3); Winter v. Lord Anson (4) having been 
cited in the High Court judgment, it was contended that the 
principles there laid down could not be allowed to modify the 
clear provisions of the section in question. 


Bonnerjee, for the respondent, contended that the vendor’s 
right to his statutory charge under s. 55 only arose in the 
absence of a contract to the contrary. The High Court was 
right in holding that the memorandum of agreement of 
Augusts, 1892, was clearly a contract to the contrary within 
the meaning of s. 55. It was shewn by the evidence that 
Lloyd had received all that he bargained for as the considera¬ 
tion for the sale. Even if the charge had not been displaced 
by the contract, it was contended that the circumstances under 
which Lloyd made over possession to the respondent shewed 
that he intended and did in fact and in law waive any right 
that he may have had to a charge or lien upon it for unpaid 
purchase-money. 


The appellants were not heard in reply. 


The judgment of their Lordships was delivered by 

Lord Davey. The appellants are the executors of a gentle¬ 
man named Lloyd, who was at one time the owner of some 
property at Darjeeling. By an indenture dated July 17, 1892, 
Mr. Lloyd conveyed part of that property—a tea garden of 
some 800 acres, called the Gopaldhara Tea Estate—to a person 
named Tucker. The conveyance contains a recital that “the 
vendor has agreed with the purchaser for the absolute sale to 
him of the hereditaments intended to be hereby granted . . . . 
free from incumbrances, in consideration of the sum of 
Rs.81,210, of which Rs.30,000 is to be paid on or before the 
execution of these presents, and the balance of Rs.51,210 with 
interest is to he secured by the formal undertaking of the 
purchaser.” It then goes on to recite that “immediately 

(1) (1876) 4 Ch. D. 562. (4) (1827) I S. & S. 434 : S. C, 3 

(2) (1869) L. K. 7 Eq. 409. 413. Russ. 488 ; 27 R R. 171. 

(3) (1870) L. R. 11 Eq. 164. 
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before the execution of these presents the purchaser has 
executed in favour of the vendor a fonnal undertaking for the 
payment to the vendor of the sum of Ps.51,210, with interest 
after the rate at the time and in the manner therein men¬ 
tioned.” The operative part of the covenant declares that “ in 
pursuance of the said agreement and in consideration of the 
sum of Rs.30,000 at or before the execution of these presents 
paid by the purchaser to the vendor” (the receipt of which 
was thereby acknowledged), “and in consideration of the sum 
of Ks.51,210 secured by sucli undertaking as aforesaid, the 
vendor doth hereby grant unto the purchaser ” the land in 
(]uestion. By a memorandum which is dated August 3, 1892, 
and is the “ undertaking ” referred to in the conveyance as 
having been executed—it was in fact executed a few days after 
the conveyance—Mr. Tucker, the purchaser, contracted to pay 
to Mr. Lloyd, his executors, &c., the sum of Rs.5l,210 by 
yearly instalments (until the final payment) of not less than 
1000/., and with each instalment to pay interest on the entire 
amount then tiue. Three instalni'^nts of 1000/. each being 
roughly equivalent to Ks.51,210, the contract was one to pay 
the balance of the purchase-money, after payment of the 
Rs.30.000 paid on the execution of the conveyance, in three 
annual instalments of 1000/. each, with interest in the 
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meantime. 


It appears from documents in the case that Mr. Tucker, the 
purchaser, was either the agent of, or a trustee for, one 
Curphey, who was at that time a minor, Mr. Tucker being his 
guardian; but their Lordships agree with the High Court that 
that makes no real difference in the consideration of the case ; 
for if Mr. Tucker was a prete-nom for Mr. Curphey, he was 
equally so as regards the contemporary memorandum ; and if, 
on the other hand, Mr. Tucker was the person to whom the 
legal estate was granted on behalf of Mr. Curphey, he was the 
who entered into the obligation and defined the terms 

upon which the purchase-money should he paid. For the 

. it is utterly immaterial whether Mr. Tucker 

present 

lu. riirohey was the real purchaser, because the only 
question on the present occasion .s whether there ,s a charge 
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for the balance of the purchase-money which has not been 
paid. 


It appears that Mr. Curphey entered into possession of the 
garden and did some work upon it. but apparently, either from 
want of skill, or want of capital, or want of attention, he was 
not very successful. He seems to have fallen into arrears 

with his payments; and in the latter part of 1893 Mr. Lloyd 
determined to enter into possession, in order, as he e.vpresses 

It himself, to save the garden from ruin. In a letter of 
November 17, 1893, addressed to Messrs. Sanderson & Co 
who had acted as his representatives, he says ; “ It is a pity to 
let the garden go to the dogs; it is true, keeping these forty 
coolies on the place is not much, but it is all that I can do 
Had I known the coolies were leaving, I would have stepped 
in before. Mr. R. Tucker, junior, does not seem quite success¬ 
ful in his arrangements for paying me, and possibly the best 
way out of the mess would be for me to refund the money and 
take back the garden. hir. Curphey has sold timber oft the 
_ ■ • ■ • ” The parties, however, did not accept Mr. 
Lloyd’s proposal to refund the money and take the property 
back, but they allowed him to enter into possession in order to 
save the property from ruin. In what character did he enter 
into possession? It was as chargee on’ the property, and 
therefore having an interest in its preservation, that he entered 
into possession. .\t the end of that year the respondent, 
Mr. Macpherson, appears upon the scene. In a letter to Mr. 
Lloyd, dated December 20, 1893, Mr. Macpherson says : 

Dear Mr. Lloyd, Yours of the 29th instant to hand. My 
reasons for oftering you two-thirds of Gopaldhara were because 
1 understood Curphey held one-third, and that you were on 
the look-out for a banker of the balance. I am quite prepared 
to take the whole of Gopaldhara should you feel disposed to 
let me have it.” In the'result Mr. Macpherson purchased 
three-fourths of the property from Mr. Tucker. There appears 
to have been some misapprehension about the title but on 
being informed of the true state of the case, that the ’property 
belonged to Mr. Tucker, he purchased three-fourths of it from 
Mr. Tucker, and in the commencement of the following year 
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he settled with Mr. Lloyd. It is unnecessary to refer to all 

the letters which led up to the settlement, and it is sufficient to 

say that Mr. Macpherson wrote to Mr. Lloyd a letter, dated 

March 10, 1894, shewing what was due both for the instalment 

of the purchase-money which had become due on July], 1893, 

and also for Mr. Lloyds expenditure on what was called 

Garden Account" or “ Cultivation Account," together with 

interest on both those sums, the total balance due to Mr. 

Lloyd on December 31, 1893, being Rs.29,115 ba. 8p. After 

some correspondence Mr. Lloyd agreed to take Rs.29,000 in 

discharge of what was due to him as on December 31, 1893, 

and a sum of Rs.1,744 5a. on account of the “ Cultivation 

Account” from that date up to the time when Mr. Macpherson 

was let into possession. Thereupon Mr. Macpherson took 

possession, and paid his money, .\bout this time, namely, on 

July 9, 1894, Mr. Lloyd wrote to Mr. Macpherson with 

reference to a small sum remaining due. He says : "Why not 

pay me that Rs.286 Sa. you owe me for walling and lime and 

cement?. What is the use of your saying you will ask Mr. 

% 

Tucker to pay it ? Do so if you like, but in the meantime 

% 

you should pay me. You promised to pay me up if I gave 
over the garden to you, and on that faith I let you have it. 
Now your great heart baggies at a small item, ‘the last’ ; be 
brave and honest and stump up." It is suggested that that 
.means that it was Mr. Lloyd’s intention to relieve the estate 
from the payment of anything on account of subsequent 
instalments of the purchase-money, because he speaks of his 
"great heart haggling at a small item, ‘the last.’ ” Their 
Lordships think that counsel for the appellants put the right 
interpretation on that letter when he suggested that what 
Mr. Lloyd is speaking of is the "Garden Account." The 

Rs.286 8a. were due on the " Garden .Accpunt," and he speaks 

of them as the last item due on that account. His letter has 

no relation to the payment of the instalment of purchase- 

money which had then just become due on July 1, but is 
written altogether alio intuitu. Both at their Lordships’ bar 
and before the Appellate Court in India the letter has been 
much relied on as evidence that Mr. Lloyd referred to his 
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statutory charge for the unpaid purchase-money ; but their 
Lordships are unable to regard the letter as having any eftect 
of that kind. 

Mr. Lloyd died on January 15, 1896, and the present 
appellants are his representatives. They commenced an 

action on June 28, 1898, against Mr. Macpherson and two 
other defendants. As already slated, Mr. Macpherson was the 
purchaser of three-fourths of the estate from Mr. Tucker, and 
the other two defendants were judgment creditors of Mr. 
Tucker’s having rights against the remaining fourth. The 
object of the action was to have it declared that Mr. Lloyd 
was entitled to a charge on the estate for the balance of the 
purchase-money due to him together with the stipulated 
interest. Sect. 55, sub-s. 4, of the Transfer of Property Act 
(No. IV. of 1882) provides that: In the absence of a contract 
to the contrary .... the seller is entitled, where the owner¬ 
ship of the property has passed to the buyer before payment of 
the whole of the purchase-money, to a charge upon the 
property in the hands of the buyer for the amount of the 
purchase-money, or any part thereof remaining unpaid, and 
for interest on such amount or part.” Mr. Lloyd’s executors, 
therefore, had a statutory right to a charge upon the property 
in the hands of Mr. Tucker, and those claiming under Mr. 
Tucker, unless it can be shewn that there was a clear contract 
to the contrary between the parties. It was contended, first, 
that the conveyance of July, 1892, and the accompanying 
memorandum of August 3, 1892, did contain—the respondent 
must put it as high as this—either by express terms or 
necessary implication, some contract which excluded the -right 
given by the statute to the vendor ; and, secondly, that if that 
was not so, still Mr. Lloyd, by giving up possession to Mr. 
Macpherson on the terms already mentioned in March, 1894, 
had abandoned whatever right he may have had up to that 
time to any charge on the estate. To take the second point 
first, there is no ground whatever for saying that a mortgagee 
or chargee who is in possession of an estate as such, snd gives 
up possession to a person entitled to it subject to his charge 
upon payment of what is then due to him, is precluded from 
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afterwards asserting his right against the estate when further 
instalments, or further payments, become due to him. Such a 
proposition was not, indeed, maintained by counsel, but it was 
argued that the letters which passed between Mr. Macpherson 
and Mr. Lloyd at that time amounted to an abandonment by 
Mr. Lloyd of any rights he may have had. That point has 
already been dealt with, and their Lordships will only say 
that an examination of the contents of those letters clearly 
shews that they do not amount to any abandonment of any 
rights of charge or lien which Mr. Lloyd then had upon the 
estate. 


W'ith reference to the conveyance a number of P^nglish cases 
were cited. No doubt English cases might be useful for the 
purpose of illustration, but it must be pointed out that the 
charge which the vendor obtains under the Transfer of 
Property Act is different in its origin and nature from the 
vendor’s lien given by the Courts of Equity to an unpaid 
vendor. That lien was a creation of the Court of Equity, and 
could be modified to the circumstances of the case by the Court 
of Equity. Butin the present case there is a statutory charge. 
The law of India, speaking broadly, knows nothing of the 
distinction between legal and equitable property in the sense in 
which that was undefstood when equity was administered by 
the Court of Chancery in England, and the Transfer of 
Property Act gives a statutory charge upon the estate to an 
unpaid vendor unless it be excluded by contract. Such a 
charge, therefore, stands in quite a different position from a 
vendor’s lien. Vou have to find something, either express 
contract, or at least something from which it is a necessary 
implication that such a contract exists, in order to exclude the 
charge given by the statute. In their Lordships’ opinion there' 
is no ground whatever for saying that that charge is excluded 
by a mere personal contract to defer payment of a portion of 
the purchase-money, or to take the purchase-money by instal- 
nts nor is it, in their Lordships’ opinion, excluded by any 
coltra’cl, covenant, or agreement with respect to the purchase- 
money which is not inconsistent with the continuance of the 
^arge It agreement by Mr. Tucker, 
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the purchaser, to pay the balance of the purchase-money 

(Rs.51,210) in three annual instalments with interest was in 

no way inconsistent with the existence of a charge to the 

vendor for the amount of the instalments with interest to 
Macpher- • ^ 

SON. become due from time to time. 

But there is another point which seems to have found 
favour with the High Court in Bengal. It was said that no 
charge ever arose, because the purchase was not in considera¬ 
tion of a sum of money, part of which was paid down and the 
payment of the balance of which was deferred, but it was a 
purchase in consideration of a particular covenant. There is 
no doubt, both on principle and authority, that a conveyance 
or sale in consideration of a covenant to pay a sum of money 
in the future is different from a sale in consideration of money 
which the purchaser covenants to pay. The distinction may 
seem fine, but it is a real distinction, and it is one which, if 
made out, might have had the effect which the High Court 
have given to it- But is that the form of this conveyance ? 
The conveyance, as already pointed out, is made in considera¬ 
tion of a sum of money. The agreement is expressed to be an 
agreement to sell for a sum of money, of which Rs.30,000 
is to be paid, and the rest is to be secured by an instrument 
of even date, and the operative part of the conveyance is in 
consideration of Rs.30,000 paid down, and of a balance 
which is identified as being the sum secured by the agree¬ 
ment. Their Lordships, therefore, think that that point also 
fails, and that there is no contract excluding the operation of 
the charge. 

The Court of the Subordinate Judge seems to have appor¬ 
tioned the charge between the three-fourths of the estate 
purchased by Mr. Macpherson and the one-fourth left in Mr, 
Tucker. It is perhaps immaterial for the present purpose, but 
that apportionment is not strictly correct, as Mr. Lloyd’s rights 
could not be affected by the mode in which Mr. Tucker chose 
to deal with the property, and Mr. Lloyds charge under the 
statute was a charge on the whole property for the whole 
amount of the balance due to him into whosoever hauds it 
came through Mr. Tucker, but for the present purpose its 
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not material to consider that at greater length, as there was 
no appeal to the High Court from the decree of the Sub¬ 
ordinate Judge so far as it aflects the defendants other than 
^ Macpherson. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, that the decrees of the 
High Court and of the Subordinate Judge, so far as they 
dismiss the suit against the present respondent, should be 
reversed with costs, and that instead thereof it should he 
declared that the appellants are entitled to a charge on the 
Gopaldhara Tea Estate for the unpaid balance of the purchase- 
money and interest, and that the case ought to be remitted 
with this declaration to the High Court to take the necessary 
accounts. The appellants obtained a decree against the other 
two defendants, who were sued in respect of the fourth share 
which Mr. Macpherson had not then bought, and a certain 
sum was apportioned by the Subordinate Judge on that fourth 
share. They (the appellants) may or may not have received 
something in respect of that charge, so that in taking the 
account of what is due to them for principal, interest, and 
costs regard must be had to so much of the decree of the 
Subordinate Judge as was not appealed against, and their 
Lordships will so advise His Majesty accordingly. Their 
Lordships put it in that general way purposely, because 
they do not wish the High Court to be precluded from dealing 
with the matter in such a way as is right; that is to say, the 
High Court may either take the amount actually received by 
the appellants from those two defendants under the decree, or 
they may think it a case in which they ought to charge the 
appellants with the amount which they might have received 
under the decree in relief of Mr. Macpherson. 

A preliminary objection was made by the respondent to 
the hearing of the appeal founded on the form of the certificate 
of the High Court. The certificate is that the case is a fit 
^ one for appeal to His Majesty in Council, and their Lordships 
understand it to be given pursuant to s. 595 (c) and the latter 
alternative of s. 600 of the Code of Civil Procedure, and 
they thiph that it properly follows the words of the Art and is 
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correct in form. In the case cited by Mr. Bonnerjee {Rajah 
Tasadduq Rasul Khan v. Manik Chand (l), the certificate 
purported to be given under s. 596, but instead of finding in 
the form required by s. 600 that as regards its nature the case 
fulfilled the requirements of s. 596, found specially that th** 
decision of the Appeal Court differed from that of the Court 
below. This was found to be erroneous owing to the judge 
having placed a wrong meaning on the word “ decision.” It 
was on that ground alone that the certificate was held to be 
defective. 

The respondent will pay the appellants’ costs of this 
appeal. 

Solicitors for appellants : Morgan^ Price & Mexvbunt. 

Solicitor for respondent : G. C. Farr. 

(i) Ante, p. 35. 
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ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 


/^uiia>i Succissiou Act, s. llx—Probate a^id Administration Act. l88i,J. 2— 

Construction—Hindus include Sikhs. 

Both in the Indian Succession -Act, s. and the Prohate and 

Administration Act. i88i. s. 2. the term Hindu nn its true construction 

includes Sikh. 

A Hindu does not cease to be such within the meaning of the above 
Acts by becoming a member of the Brahmo Samaj or by occasional lapses 
from orthodox Hindu practice, so long as he is not otherwise separated 
from the religious communion in which he was bom. 


Appeal from a decree of the Chief Court (April 19, 1900) 
ordering that probate of the will dated June 15, 1895, of the 
late Sardar Dyal Singh, Majithia, “a Sikh gentleman of good 
family and large property who died at Lahore on the 9th day 
of September, 1898," should be granted to the respondents as 

the executors therein named. 

The main questions involved in the appeal are 
{a) Whether the provisions of the Probate and Administra¬ 
tion Act, 1881 (Act V. of 1881), applied to the will ; 

{b) Whether it was duly executed ; and 

(c) Whether the testator was mentally capable of making a 

will at the time he executed it. . . , 

The appellant, the widow of the testator, maintained the 
ive of these questions, but the Chief Court decided them 
. h r The main question decided by their Lordships 

wTstat rai'sed by the first issue : “ Is Act V. of 1881 inappli- 
U 1 the will of Sardar Dyal Singh by reason of his not 

being a Hindu, Mahomedan, or Buddhist ?” 

'Phe Chief Court, upon a consideration of Act \. of 1881, 
1 L Hindu Wills Act (XXI. of 1870), and of the Indian 

(\ of 1865) determined that the word 

Succession Act 
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Hindu” in s. 2 of the Probate and Administration Act 
included Sikhs. 
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The Chief Court summed up its conclusion as follows :— 
“ After a careful consideration of the evidence and the pro¬ 
visions of the three Acts relating to wills, we find that the 
deceased Sardar Dyal Singh was born a Sikh and was therefore 
a Hindu, that he never renounced Hinduism and Sikhism, 
that he never became a professed Brahmo, and that even if he 
did so he did not cease to be a Hindu thereby, or because he 
indulged in certain practices as to eating and living reprobated 
by other hlindus. The result is, he was a Hindu within the 
meaning of s. 2 of the Probate and Administration Act.” 


SiV \V. Rattigan, K.C., and C. W. Arathoon, for the 
appellant, contended upon the main issue decided that Sikhs 
are not Hindus, and consequently Act V. of 1881 did not apply 
to this case. Reference was made to Ahtaham v. Abraham (1) 
to shew that Hindus are such by birth and also by religion, 
and cease to be such if at any time and whilst the religion is 
abandoned. In the Acts of 1865 and 1881 the reference is to 
Hindus by religion ; where it was intended to refer to Sikhs as 
a religious sect, it was done expressly, as in Act XXI. of 1870, 
Act III. of 1872, and Act III. of 1874. Bhuttacharjee’s book- 
on Castes, pp. 497, 498, is an authority for saying that Jainas, 
Sikhs, and Buddhists are all different from Hindus, and are 
not included in that term. Sikhs differ from Hindus in that 
they have no caste and no priest, and abjure most of the Hindu 
ceremonies. They reject the Vedas, Puranas, and Shastras. 
Sikhs could become so by initiation as well as by birth : see 
also Garu Das Bannerjee’s Tagore Law Lectures, “ Hindu Law. 
of Marriage and Stridhan,” pp. 17 and 19, for explanation of the 
term Hindu ; Dr. Trumpp’s Religion of the Sikhs, pt. 8 , c. 1, 
pp. 453 , 548, and his translation of the “Adi Granth,” pp. 11 ]^ 
115, and 117 ; Cunningham on Sikhs, pp. 74, 78, 79 ; Crauford’s 
Researches on Ancient and Modern India (1817), vol. i. p. 343 . 
Frazer’s Literary History of India (1898), pp. 375, 386 ; Sir W. 
Hunter’s Rulers of India, c. 2, p. 19, where there is a contribu- 
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tion by Sir Lepel Griffin, “Ranjit Singh*' ; Wilson’s Religious 
Sects of the Hindus, vol. ii. p. 121 ; H. T. Colebrooke’s Essays 
on the Religion and Philosophy of Hindus, pp. 244, 251, and 
252. The Sikhs were governed by their own customs ; and so 
far as Hindu law was administered to them it w'as based on 
the rule of justice, equity, and good conscience, as recognised 
in Abraham v. Abraham (l) ; Mayne’s Hindu Law, 6th ed. 
p. 48, n. ; see Punjab Laws Act {IV, of 1872), s. 5, and Raj 
Bahadur v. Bishen Dayal. (2) The evidence in this case 
shewed that the testator, even if originally a Hindu, had 
ceased to be such, and had joined a religious community which 
was at variance with Hinduism. 
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Mayne and Bonnerjee^ for the respondents, contended that 
on the true construction of the Acts of 1865, 1870, and 1881 in 
question, the testator was a Hindu within their meaning. He 
as a Sikh was a Hindu by birth, and had not ceased to be a 
Hindu by religion. He had never formally separated himself 
from that religion. “Orthodox” is a word very difficult to 
define in reference to Hindus as well as to other religionists. 
If people conform to a religion and are accepted as conformists 
by the confraternity to which they apparently belong, there 
is no possibility of inquiring further : see Encyclopaedia 
Pritannica, vol. xi. p. 843, where the article is written by Sir 
C J Lyall, and Wilson’s Hindu Religious Sects, vol, ii. p. 66. 
\11 that is alleged against the testator is that he subscribed to 
the funds of the Brahmo Samaj, but did not identify himself 
with any of the three sections into which the Brahmo Church is 
divided He abjured during a visit to England some of the 
Sikh customs and lived in European style. He never formally 
abandoned Sikhism ; his legal position was similar to that of a 

Jaina Reference was made to Sheo Singh Rat v. Dukho (3), 
Ambabai v. Govind (4). Bachebi v. Makhan Lai (5), Mayne’s 
Hindu Law, p. 51, and Rutcheputty Dull Ilia v. Rajunder 
Naraiii Rae- considered (o be 


(1) 9 Moore’s Ind. Ap. Ca. I 9 S- 

(2) (1882) Ind. L. H. 4 Allah. 343 - 

(3) (1878) L. R.S I"*'- Ap- 87. 

(4) (1898) Ind. L. K. 23 Bomb. 257. 
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Hindus : see Census Report in North-West Provinces and in 
Assam for 1891. 

Sir W. Ratfigaii, K. C., replied. 

Aug. 5. The judgment of their Lordships was delivered 
by 

Sir Arthur Wilson. Sardar Dyal Singh, a wealthy 
gentleman who resided at Lahore, died on September 9, 1898, 
having executed a will on June 15, 1895, by which he 
appointed the respondents his executors, and made various 
dispositions of his property which need not now be considered. 
The testator was by birth a Sikh. 

On February 18, 1899, the executors applied to the Chief 
Court of the Punjab for probate of the will under the Probate 
and Administration Act (Act V. of 1881). Several persons 
opposed the grant, amongst whom was the present appellant, 
the testator’s widow. She raised a variety of objections, of 
which it is only necessary to notice two. She alleged, first, 
that the application was not maintainable under the Act of 
1881, as the deceased was not a Hindu within the meaning of 
the Act at the time of his death or at the time of the making 
of his will. Secondly, she denied the due execution of the 
will, and alleged that there were alterations and interlineations 
which affected the right to probate. Issues were settled 
raising these questions. The Chief Court decided against the 
appellant on both points, and granted probate to the executors. 
Against that decision the present appeal has been brought. 

The appellant’s first objection resolved itself in argument 
into three. First, that the testator as a Sikh was not included 
in the term “Hindu," as used in the Act of 1881. Secondly, 
that assuming Sikhs to be Hindus within the meaning of the 
Act, the testator had before his death ceased to be a Sikh 
and become a member of the Brahmo Samaj, and so was not a 
Hindu. Thirdly, that certain personal habits of the testator 
in respect of diet and otherwise were inconsistent with Hindu 
or Sikh orthodoxy, and so excluded him from the term Hindu 
in the Act. Their Lordships will deal with these several points 
in their order. 
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A long series of legislative provisions have been enacted for 
the purpose of securing to the people of India the maintenance 

of their ancient law, amongst others in matters of inheritance . 

and succession, and many minor enactments have been passed Hhagwan 
to facilitate the administration of the laws so preserved. The 

object and principle of this legislation has been throughout to ^handka 

enable the people of various races and creeds in India to live 
under the law to which they and their fathers had been 
accustomed, and to which they were bound by so many ties. 

The framers of the earlier Acts, regulations, and charters 
had a less detailed acquaintance than we have now with the 
diversities of creed and of religious law existing in India 
They were familiar with two great classes, Mahoniedans and 
Hindus, each with its own law bound up with its own religion. 

They thought no doubt that they were sufficiently providing for 

the case by securing to Mahoniedans the Mahomedan law, and 

to Hindus (or Gentus, as they were sometimes called) the 
Hindu law. In process of time it became more and more 
clearly understood that there were more forms than one ot 
the Mahomedan law. and more forms than one of the Hindu 
Uw. and the Courts, acting in the spirit which promptpl 
the legislation, have applied the law of each school to the 
‘ ople whose ancestral law i, was. In the same way it came 
to be known that there were religious bodies in India which 
had at various periods and under various circumstances, 

. Hoped out of. or split oft from, the Hindu system, hut 

vhose members have nevertheless continued to livq under 

T 1,1 law. Of these the Jainas and the Sikhs are conspicuous 
I' Their cases had to he considered by the Courts, 
"T-Tdealing with them a liberal construction was always 
' ^„on the enactments by which Mahomedans and 
£dus were secured in the enjoyment of their own laws. 

V. to Jainas, the Courts in India always applied the Hindu 

' ollv to their cases in the absence of custom varying 

law gener . approved by this Board in Sheo 

hall. ( 2 ) 

. . o, (2X1878) 1.. R. Ind. Ap. I.S- 

) K. 5 Incl. Ap. 87. t M / 7 
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The case of the Sikhs came up for consideration for the first 
time, so far as their Lordships are aware, before the Supreme 
Court in Calcutta, in Doe d. Kissenchunder Shaw v. Baidant 
Beebee, reported briefly from Sir E. Hyde East’s notes in 
2 Morley s Digest, 22. In the previous volume of the same 
work (at p, clxxvii.) a statement is quoted, made to a Parlia¬ 
mentary Committee in 1830 by Sir E. Hyde East, by whose 
Court the case just mentioned was decided. He said of that 
case: The difficulty was gotten over by considering the 

Sikhs as a sect of Gentoos or Hindoos, of whom they were a 
dissenting branch.” 


From that time to the present the same view has been acted 

upon by the Indian Courts, and particularly (as has been 

pointed out by the learned Judges of the Chief Court in the 

present case) by the Courts of the Punjab, which is the real 
home of the Sikhs. 


An ingenious argument was addressed to their Lordships 
upon this point. It was suggested that the application of 
Hindu law to the Sikh community was not based upon their 
being Hindus within the meaning of the early legislation 
bearing on the subject, but upon the alternative rule of justice 
equity, and good conscience, also sanctioned by that legislation' 
in accordance with the principles laid down in Abraham v 
Abraham (l), as applicable to converts from Hinduism to 
Christianity. As to this it seems sufficient to say that the 
ground of decision has never been that which is now suggested, 
but that the decisions have been based upon the view that 
Sikhs were included under the term Hindu. 

To recur to the Acts of the Legislature, there have 
undoubtedly been modern instances in which, in the light of 
more complete knowledge, the various creeds of India have 
been more accurately, or at least more carefully, distinguished 
than they once were. Their Lordships’ attention was called 
to several instances of this. The Hindu Wills Act 1870 
(No. XXI. of 1870), an Act not in force in the Punjab is made 

applicable to the will of any Hindu, Jaina, Sikh, or Buddhisr 

Act III. of 1872, passed to provide a form ni ■ 

marriage for 

*9S. 


(1)9 Moore’s Ind. Ap. Ca. 
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persons not professing the Christian, Jewish, Hindu, Maho- 
medan, Parsi, Buddhist, Sikh, or Jaina religion enumerates 
those religions accordingly. And the Married Womens 
Property Act (III. of 1874) similarly distinguishes Hindus, 
Mahoniedans, Buddhists, Sikhs, and Jainas. 


But though in some modern Acts religions are thus dis¬ 
tinguished with more detail than was formerly used, in others 
the old form of language i^ used, and with the old generality 
of meaning. An instructive example is to be found in the 
Punjab Laws Act (Act IV. of 1872), s. 5 of which enacts that 

in questions regarding succession, special property of females, 
betrothal, marriage, dower, adoption, guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partitions, or 
any religious usage or institution, the rule of decision shall be 
(a) any special custom applicable to the parties concerned ; 
“ (b) the Mahomedan law in cases in which the parties are 
Mahomedans, and the Hindu law in cases in which the parties 
are Hindus." It is impossible to suppose that the Legislature 
in laying down the law for the Punjab, while providing a rule 
of decision for Mahomedans and Hindus, should have over¬ 
looked the case of the Sikhs, or left them dependent only upon 
such customs as they might be able to prove. It seems clear 

that the Legislature used the old phraseology in the old sense, 
and included Sikhs under the term Hindu. 


The evidence in the present case makes it clear, and it is 
satisfactory to find it so, that in including Sikhs under the 
tiindus, legislators and judges have acted quite in accord- 
with popular usage. Witnesses on one side and on the 
ther Sikhs and others than Sikhs, speak of Sikhs as Hindus. 
\nd in an official publication on high authority—the General 
Report on the Census of India, 1891, at p. 164—it is said that a 
S’kh is " generally called a Hindu in common parlance." 

These considerations naturally lead up to an examination 
f th particular legislative enactments which their Lordships 

have to construe. 

The Indian Succession Act (Act X. of 1865) laid down the 
Inheritance and testamentary disposition in British 

laW 3tS to 

d' for all classes of persons who were not exempted from 
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its provisions. The Act is based upon English law, and for 
the most part it expresses the rules of that law. It would 
obviously have been absurd to apply such an Act to the people 
of India generally, whose laws were wholly different from the 
English. And accordingly in s. 331 it is declared that :— 

“ The provisions of this Act shall not apply to intestate 
or testamentary succession to the property of any Hindu, 
Mahomedan, or Buddhist.” Sect. 352 further gave power to 
the Government of India to exempt any race, sect, or tribe 
from the operation of the Act ; but no exemption affecting the 
present question has been made under this section. It appears 
to their Lordships to be clear that in s. 331 the term Hindu 
is used in the same wide sense as in earlier enactments, and 
includes Sikhs. If it be not so, then Sikhs were, and are in 
matters of inheritance, governed by the Succession .\ct—an 
Act based upon, and in the main embodying, the English law; 
and it could not be seriously suggested that such was the 
intention of the Legislature. 


The Probate and Administration Act, 1881 (Act V. of that 
year), which is mainly a procedure Act, commences with a 
preamble reciting that “ it is expedient to provide for the grant 
of probate of wills and letters of administration to the estates 
of deceased persons in cases to which the Indian Succession 
.\ct, 1865, does not apply.” In s. 2 it is said that “ Chapters II. 

' to XIII. (both inclusive) of this Act shall apply in the case of 
every Hindu, Mahomedan, Buddhist, and person exempted 
under s. 332 of the Indian Succession Act, 1865 ”; and the 

chapters there mentioned include the provisions for the grant 

* 

of probate of wills. 

Their Lordships think it clear that the term Hindu in this 
.et4s used in the same sense as in the Succession Act, and 
^^ee with the Chief Court in holding that a Sikh is 
irwnfdeH under that term. 

The second form in which the objection to the grant of 
T>robate was put was that, assuming the testator as a Sikh 



to have been originally a Hindu within the meaning of the 
Probate and Administration .4ct, he had ceased to be either a 
Sikh or a Hindu by becoming a member of another religious 
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body, the Brahmo Samaj. The learned judges of the Chief J 
Court examined the literature tearing upon the Brahmo 
Society • they had before them much important evidence with 

reference to the Brahmos and the relation of their principles 

and tbeir organization to the Hindu system : and they came - 
to the conclusion that a Sikh or Hindu hy becoming a Brahmo 
did not necessarily cease to belong to the community in which Bo^e. 
he was born. They also found on the evidence that the 
testator never became a professed Brahmo at all. In both 
these conclusions their Lordships agree. 

It was next objected that in matters of diet and ceremonial 
observance the testator had departed so far from the standard 
of orthodoxy binding upon him as a Hindu or a Sikh as to 

exclude him from the term Hindu in the Act in dues^tmm 
■I heir Lordships agree with the learned judges of the Chief 
Court in thinking that such lapses from orthodox practice 
assuming them to be established, could not have the eflect of 
excluding from the category of Hindu in the Act one who was 
bom within it, and who never became otherwise separated 
from the religious communion in which he was born. 

There remains one further point to be disposed of. It was 

contended for the appellant that the will admitted to probate 
had not been duly executed in its present form. The 
Ide in which the objection arose is somewhat peculiar 
The will is signed by the testator at the end of it. and attes ed 

Fnropean officors- -Dr. Clark, who was at the time the 

V llurgeon, and Colonel Marshall, who was at the time the 
n Vonal and Sessions Judge of Lahore-the attestation clause 
f’^Tin the completest possible form. The will, which is an 
r’glish document, and which their Lordships have had an 
nrtunity of examining, is also signed at the bottom of 

opportun ty attesting witnesses. It 

each page by registrar a few days after 

was deposi remained till after the^death of the 

its execution, application for 

testator m the requirements of the law as 

probate fully CO Probate and Administration 

verified by the executors, and there was appended 

Act » 'r 
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to it a declaration of due execution by Clark, one of the 
attesting witnesses. If this had been all, there would have 
been quite sufficient to warrant the issue of probate. The 
appellant, however, in opposition to the grant, disputed the 
due execution of the will, and alleged that there were altera¬ 
tions and interlineations in it which affected the grant of 
probate. This the executors denied. 

At the trial Clark was called as a witness in Court. In 
examination-in-chief he spoke to the execution of the will with 
little recollection on the subject, and relying mainly upon his 
attestation. In cross-examination he said : “ I have a vague 
recollection that the Sardar said something had been omitted 
which would be filled in afterwards about investments or 
something of that sort. There is a sort of picture in my mind 
of a page partly left blank.” Further on he said : “ My 
recollection as to the blank page was that it was blank at the 
bottom. It was not the last page according to my recollec¬ 
tion. I noticed it as the pages were being turned over to be 
signed.” 

Marshall, the other attesting witness, was examined in 
England on commission. In chief he spoke pretty clearly to 
the execution of the will. In cross-examination he said : “ To 
the best of my recollection, a portion of one of the pages, about 
the middle of the document, was left blank—that is, was not 
written upon to the foot of the page, as they now all are : and 
the Sardar gave some explanation as to some details being 
required. I did not read the will." Question : ** By details 
being required, did you not understand that these details would 
subsequently be filled into the will ? ” Answer ; “ I presumed 
such would be the case. I cannot say to what these details 
referred. I knew nothing of the contents of the will. I only 
witnessed the Sardar’s signature.” (Witness is shewn para¬ 
graph 25 of the will, page 11, and says with regard to the 
words “Mrs. L. Catherine Gill” appearing there, that he 
cannot say whether these words were present when he signed 
his name at the foot of the page.) Question : “ Can you state 
any reasons why the Sardar gave the explanation that there 
were some details that would be subsequently filled in ?” 



VOL. XXX.] 


INDIAN APPEALS. 


259 


Answer : “ Because, as far as I recollect, there was a portion of 
a page which had not been written upon." Re-examined he 
said : “ I cannot indicate in any way the page of this document 
which had not been written upon down to the bottom. I cannot 
say upon looking through the will (as I am not an expert) 
which paragraphs were written before or after my signatures. 
1 cannot state exactly the length of the blank space. I cannot 
state what were the number of lines left blank on the 

unfinished page. 


The impression, then, upon the mimis of these two witnesses 
is that some one of the pages in the middle of the will was not 
written on to the bottom. The learned judges of the Chief 
Court, dealing with this part of the case, shewed that the 
impression of these witnesses could not be correct, because 
there is no page of the will in which a sentence ends with the 
,„ge and in which there could have been such a blank as he 
vlesses picture to themselves. .\nd for this and other 
weighty reasons the learned judges considered that the 
witnesses must have been mistaken in their impression. 

Their Lordships have examined the will for themselves, and 
they entirely concur with the Chief Court in rejecting the 
uggestion of the supposed blank in the will at the time of its 


execution. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. The appellant 

will pay the costs of the appeal. 


Solicitors for appellant : T. L. Wtlson & Co 
Solicitor for respondents : 
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abuse OF STATUTORY POWERS : RAILWAY 

constructed under Indian Rail¬ 
way act. 
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ADMISSIBILITY IN EVIDENCE OF ROAD CESS 
returns : See BENGAL TENANC\ 
ACT, S. 7. 

ADMISSIBILITY OF EVILENCE-/W/ V'l/l- 

Cnekasiify of Wid(rM — Pleading. 

A draft of a will not executed by the testator, 

which draft was written by another pei-son and 
contained no mention of the respondents as h.s 
wife and daughter, is not admissible evidence on 

an issue as to the testator’s marriage. 

Where unchastity of a widow after her h u.- 
band’s death is relied upon as an answer her 
claim for maintenance, it must be specificall) 
put in issue. An issue whether she is so entitled 
- in any event ” is insufficient for the purpose, and 

cannot^be amended after the ^27 

closed. HaJI SaBOO SlDICK r-. AvESHABAI. 127 

admissibility of STATEMENTS RECORDED 
^°“^®®IN WASIKA OFFICE : mahomedan 

Law. 

adoption : Hindu Law. 4- 

agreement of others to remain 

UNITED ; Sec HINDU Law. i. 
arrears OF RENT; See BENGAL ACT VIIL 
OF 1869, S. 64. 

BED OF A PUBLIC NAVIGABLE RIVER : See 

permanently SEinxED estate. 

BENGAL ACT VIII. OF 1869. 
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BENGAL ACT VIII. OF 1879. s. 10—ayniifiuirt/. 

tenure subject to a fixed rent for the whole of it 
under a pottah executed in 1867, the Govern¬ 
ment resumed lands comprised in the tenure 
and settled in 1884 with the heirs of the 
respondent’s grantor in respect thereof. 

In an action by the appellant as purchaser 
of the resumed and resettled lands to recover the 
rent thereof as fixed in 1884 :— 

Held, that the respondent’s liability was 
under the pottah and not under the settlement, 
and that all in right of the lands granted by the 
pottah were necessary parties to an action for 
the rent sued for. PrIa NaTH DaS r. Ram 
Taran CHATTERJI - • - 159 

BENGAL TENANCY ACT, 1885, s. I—Admisu- 
bility in Evidence of Road Cess Returns—Claim 
for Enhancement of Rent—^Indian Evidence Act, 

s. 114 (^■). 

Road cess returns made under Ilengai Act IX. 
of x88o are (see s. 95) admissible evidence against 
the person by or on whose behalf they are filed ; 
and although not conclusive, if they shew that 
the taluqdars are receiving from their sub-tenants 
considerably higher rent relatively than they 
were paying to their superior landlord, they are 
prima facie evidence in support of a claim under 
Bengal Tenancy Act, 1885, s. 7, for enhance¬ 
ment of rent, sufficient to shift the onus to the 
defendants, in whose power it is to produce the 
collection papers, to rebut it. 

Under the Indian Evidence Act, s. 114 (/), 
the non-production of these papers authorizes an 
unfavourable presumption against the party 
withholding them. Hem Chunder ChOWDHRY v. 
Kali pRosuNNO Bhaduri • - 177 

CANAL DUES—.ytt/'r by Proprietor to recover 
Moneys wrongly taken from him as Canal Dues — 
Jurisdiction—North Western Provitues Land 
Revenue Act, s. 241— Act VIII. of 187.3, 4 S* 

In a suit to recover from the defendant 
moneys wrongly taken from the plaintiff under 
the head of canal dues not in fact payable by the 
plaintiff as proprietor, but by the occupiers of the 
lands in respect of which they were charged 

Held, that, under s. 241 of the North Western 
Provinces Land Revenue Act and s. 45 of Act 
VIII. of 1873, the Civil Court had no jurisdiction 
to entertain the suit, and that the High Court 
was right in taking cognizance of the point, 
though it was not pleaded and not taken in 
either of the lower Courts. RaJX BaLwaNT 
Singh s». secretary of State for India in 
Council. 172 

ceremonial COMPETENCE OF NATURAL 
SON WHO SURVIVED HIS FATHER 
HINDU Law. 4. 

CERTIpic^XEOF appeal : See TRANSFER OF 

Property act, 5.55, sub s. 4. 

CIVIL PROCEDURE CODE, 8. Absence of 

Formal Order appointing Guardian'— Irregu¬ 
larities in Appointment, 

Sect. 443 of the Civil Procedure Code, which 
tiitects the Court to appoint a proper guardian 
to protect the interests of a minor suitor, must 
•e strictly followed :— 

I^ut held, that where it appears that in a 


CIVIL PROCEDURE CODE. 8. continued, 

suit the minors’ interests were effectively repre¬ 
sented by their mother with the sanction of the 
Court, the absence of the formal order appointing 
her and an immaterial defect of service of 
summons on the minors and their guardian, not 
shewn to have caused any prejudice to them, are 
mere irregularities, which, under s. 578, would 
not be ground for reversing judgment and execu¬ 
tion proceedings on appeal, or in a separate suit 
for that purpose. MuSSAMMAT Bllll WaLIAN t'. 
Banke Behari Pershad Singh. • • 182 

2 .- B. 17 —Manager of Joint Family nat an 


-B. 

Agent of Each Member — Validity of French 
Judgment against an Insolvent— Effect of French 
Insolvency Proceedings. 

Held, that the plaintiff, on whom the onus 
lay, had failed to prove that the defendant was 
by his agent carrying on business within the 
local limits, where it appeared that the acts 
and payments of the alleged agent were all 
attributable to his being the manager of joint 
family property of which the defendant had a 
share. Such a person is not an agent of each 
member of the family within the meaning of s. 17 
of the Civil Procedure Code. 

Both parties being French subjects living and 
trading in French territory, quaere as to the effect 
thereof on the validity of a French judgment 
obtained in Pondicherry, and of the defendant’s 
insolvency in the same place before action 
brought ; and as to the effect thereof as a defence 
to an action on the judgment. 

Quelin V. Moisson, (1827) 1 Knapp, 265, 

considered. AnnamaLai Chetty v. MurugeSa 
Chetty. ... -220 

3 --*. 696 — Construction —“ Decision of 

the Court." 

Held,\\\'^X, on the true construction of s. 596 
of the Civil Procedure Code, the words “decision 
of the Court” have the same meaning as that 
attributed to “decree” in the interpretation 
clause, and not that which is therein attributed 
to “judgment.” RaJah Tasadduq Rasul Khan 
V. MaNIK CHAND. • - - 35 

CLAIM FOR ENHANCEMENT OF RENT*.S‘<'^ 
Bengal Tenancy Act, 1885, s. 7. 

CLAUSE AS TO REDEMPTION OF EXISTING 
mortgage : See INDIAN REGISTRA¬ 
TION ACT. S. 17 (i). (>i). . 

CONSTRUCTION : 

INDIAN Succession Act. s. 331. 

Civil Procedure Code, 5.596. 
Grant by Zemindar in Perpetuity 
for Maintenance. 

Mortgagee in Possession. 

OUDH estates ACT, 1869, SS. 2. Ii. 

CREATION OF WAQF BY WILL : See MAHOME- 
dan Law. 

DECISION OF THE COURT : See CIVIL PRO¬ 
CEDURE CODE, S. 596. 

DEED OF PARTITION : See HINDU LaW. 2. 
DEEDS OF MORTGAGE AND SALE— Certifi' 
cate^Absence of Words of Exception or Reserva¬ 
tion — Res-Judteata. 

Where deeds of mortgage and sale, and a sale 
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cerlificate, in respect of sIiarcN of a zeniinclary 
contain no words of exception or reservation, and 
are othenvise apt for the purpose, they convoy all 
the interest in the zemindary which was possessed 
by the former owners, including profit rentals of 
bazars built on lands not shewn to have been 
severed therefrom. 

.\ decision in a former suit that the common 
ancestor of all the parties to the present suit was 
entitled to the whole of the profit rental of a bazar 
as against his co-sharers in the zemindary in which 
the bazar was built does not apply as res judicata 
in a dispute between those who claim under him. 
SvEi) Ashgar Keza Khan r. Sved Mahomkd 
MEHDl HOSSEIN khan - 

DRAFT WILL-. AVr ADMISSIBEMTV OK EVI¬ 
DENCE. 

effect of BRITISH SETTLEMENT ON 
tenure AND ITS CUSTOM : SUC¬ 

CESSION iBV PRIMOGENITURE. 

EFFECT OF CONTRACT TO DEFER PAYMENT : 

ivt transfer ok property act. 

s. SS. SUB-S. 4- 

effect of french INSOLVENCY PRO¬ 
CEEDINGS: CIVIL PROCEDURE 

CODE. S. 17- 

FFFECT OF THAK AND SURVEY MAPS MADE 
after 1793 : PERMANENTLY 

Setiled^Estate. 

tcTATE of daughter INHERITING her 

MOTHER’S STRIDHAN: OUDH 

ESTATES act, 1869 , SS. 2 , II. 

T-wTnvvpE OF INTENTION AND CONDUCT AS 
explaining decree : .F/r PARTI¬ 
TION WHETHER GENERAL OR PAR¬ 
TIAL. 

rFFrUTIONSALE OF UNDERTENURE : .S*rr 

EXECUTION^AlACT vill. OK 1869 . S. 64 . 

MANX BV zeminbae in PEBPEIUITY foe 

maintenance '"I' embarrassed 

as'serd “ncl Pchased by .he Govern- 
zemindar w as P ^ of the younpr 

ment. and j, to maintenance were settled 

members of his fa perpetuity of 

viUag'rnominally^byjhe zemindar, but . 

reality by th^e Court was wrong in 

theU vUIages to be resumable as having 

decreeing these'i^J ;remindar for maintenance 

been a grant y conclusive that what the 

nnlv. The evidence was 

zenrindar interest therein. RAJA 

'r'^jT jpP GARO r.. raja PARXH. 

SARADHI APPA INTEREST IN 

MfrAK^HARA JOINT estate. 

T rnr,itUn- A!r,.m„„ of 

HINDU LAW Presumption. 

Others to when one co-parcener 

There is no pr^u«np that the latter remain 
separates from the 


in 
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united. An agreement amongst tliem must be 
proved either to remain united or to reunite. 

A reunion in estate properly so called can only 
take place between persons who were parlies to 
the original partition, and. </iiiiere. whether an 
agreement can be made for tliat purpose by 01 on 
behalf of a minor:— 

HeU. on the evidence in this case, that its 
effect was to establish a partnership between 
some of the representatives of the parties to the 
former partition and its subsequent dissolution. 

ralabux Ladhukam V. Rukhmabai • 130 

2 . - Deed of Piirtition—Effect of suhsuiuent 

Conduct of the P^trlies—Minors. 

Where an ikrarnama entered into between 
four members of a Hindu joint family stated in 
unambiguous terms that defined shares in the 
whole estate had been allotted to the several co¬ 
parceners 

Held, that this affected a separation in estate, 
and its legal construction and effect could not be 
controlled or altered by the subsequent conduct of 
ihe parties. 

Baboo Doorj’ei Per^had \.MussumiU A'undun 
Keenuar. (1873) L. R. i Ind. Ap. 55. explained. 

Evidence of some o^ the co-parceneis having 
continued to enjoy their shares in common would 
not affect their tenure of their property or interest 

in it. . 

It is no objection to a partition that some ot 

the parties are minors unless they are not properly 
represented, and it is shewn to have been prejudi¬ 
cial to their interests. RaLKISHEN DaS RAM 
NaRAIN SaHU.139 

3. - Stridhan—Property inherited by a 

Woman from a Woman. 

Under the Hindu law of the Benares school 
property which a woman has taken by Inheritance 
from a female is not her stridhan in such sense 
that on her death it passes to her stridhan heirs in 
the female line to the exclusion of males. Sheo 
Shankar Lal v. Debi Sahai - • - 202 

See OUDH ESTATES ACT, 1869, SS. 2, i8. 

4. - Adoption—Ceremonial Competence of 

Hatural Son who survived his Father. 

Quaere, whether adoption by a Hindu widow is 
valid if her natural son had died after attaining 
ceremonial competence. Vekabhai AJUBHAI v. 
Bai Hiraba.234 

5. - Stridhan : See OUDH ESTATES ACT. 

1869, SS. 2,11. 

HINDUS INCLUDE SIKHS : See INDIAN SUC¬ 
CESSION ACT, S. 331 . 

IMFARTIBILITY of imAHL—Onus probandi — 
Suit for Partition. 

Where an inam had been granted in 1762 by 
the Peishwa to six brothers in consideration of 
their devotion to religious worship and the 
arduous services performed by the youngest of 
them, and the management of the property became 
and continued to be vested in the youngest son 
and his heirs with the consent of the other 
branches of the family who received from him 
their shares of the income :— 

Held, in a suit for partition, that the onus* 
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IMPABTIBILITY OF continued. 

proving impartibiliiy lay on the holder of the 
inam. Neither the terms of the grant, noi the 
subsequent orders of the ruling power, nor any 
proved custom in this case was sufticient to dis¬ 
charge it. ^ ^ 

Adrishappn Bin Gadgiappa v. Gurushidappa, 

(1880) L. K. 7 Ind. Ap. 162. referred to. 

yak WaMAN JOSHI RaYARIKAR V. OOPAL HaRI 

josHi Rayakikar - - ■ * ■ ^ 2 '} 

INADMISSIBILITY OF DOCUMENTS AS EVI¬ 
DENCE OF STATEMENTS OF A 
LIVING PEBSON NOT CALLED AS 
WITNESS: See INDIAN EVIDENCE 
ACT. 

INDIAN CONTBACT ACT. 3 . 19 (EXPLANA¬ 
TION). and 83 . 64 , 66 : .Srr Indian 
Evidence act, s. 115. 

INDIAN EVIDENCE kZl—Inadmhsibihty of 
Documents as Evidence of Statements of a Living 
Person not called as Witness. 

Documents on behalf of the plaintiffs, purport¬ 
ing to prove certain statements made by a person 
since deceased, were held to have been rightly re¬ 
jected as inadmissible in evidence when it appear¬ 
ed that the deceased was alive at the time that the 
plaintiffs closed their case without having calleil 
him as a witness. KAl JaGATPAL SINGH v. RaJA 

Jageshar Baksh Singh - - 27 

2 . -5. \\ 2 —Presumption of Legitimacy. 

Where a widow gave birth to a child 223 days 

after the husband’s death :— 

lleldy that under s. 112 of the Indian Evidence 
Act the presumption was in favour of legitimacy, 
and was not rebutted in the absence of reliable 
evidence of non-access. TlRLOK NATH ShukuL 
V. MUSSAMMAT LACHHMIN KUNWARI - - 162 

3 . - 8.114 (g) : BENGAL TENANCY 


ACT, 1885, S. 7- 

4.-8. 118 —Wa /• of 1S77. Indian 

Contract Act.s. i() (Explanation'), and ss. 64, 6$ 
—No Estoppel cohere Truth kmmn to both Parties 
—Infant incapable of contracting—Moneys paid to 
Infant not recoverable. 

Sect, ns of Act I. of 1872 does not apply where 
tlie untrue statement relied upon is made to a per¬ 
son who knows the real facts and is not misled by 
it. There can be no estoppel where the truth is 

known to both parties :— 

Held, that a false representation made to a per¬ 
son who knows it to be false is not such a fraud 
•IS to take away the privilege of infancy : see s. 19 
of the Indian Contract Act (explanation). 

Nelson v. Stocker, (1859) 4 De G. & J. 45 ®* 

approved. . . , 

The Indian Contract Act makes it essential 
that all contracting parties should be competent 
to contract, and expressly provides that a person 
who by reason of infancy is incompetent to con¬ 
tract cannot make a contract within the meaning 
of the Act. 

Where he purports so to do, his alleged con- 
tract is void 5 and neither s. 64 nor s- 65 can apply 
to it. He cannot be compelled, except in the dis¬ 
cretion of the Court exercised under s. 41 of Act 1 . 
of 1877, to repay any moneys which he has receiv¬ 
ed in respect of it. 

’^•ttingham Permanent Benefit Building Society 


V. Thurstan, [ 1903 ] A- C. 6, followed. MOHORI 
BlBEE S'. DHURMODAS GHOSE. - * 114 

INDIAN REGISTRATION ACT, s. 17 (b). (h)— 
_ Partnership Agreement—Clause as to Redemp¬ 
tion of existing Mortgage. , 

Held, that a partnership agreement which in 
one of its clauses declared that a right of redemp¬ 
tion of immoveable property vested in the three 
partners should during a future period of limited 
duration be the right of the appellant (one of the 
three), and exercisable by him for his sole bene¬ 
fit, was an agreement within s. 17 (^) of the Indian 
Registration Act. No further instrument was 
necessary within the meaning of sub-s. (^). 

Maung Po Hti V. Mahomed Cassim • 2 S 0 

INDIAN SUCCESSION ACT. s. ZZ\—Probate and 
Administration Act, 1881, s. 2— Construction 
Hindus include Sikhs. 

Both in the Indian Succession Act, s. 331, and 
the Probate and Administration Act, 1881, s. 2, 
the term Hindu on its true construction includes 

Sikh. 

A Hindu does not cease to be such within the 
meaning of the above Acts by becoming a member 
of the Brahmo Samaj or by occasional lapses from 
orthodox Hindu practice, so long as he is not 
otherwise separated from the religious communion 
in which he was born. RaNI BHAGWAN KuaR 
r-. joGENDRA Chandra Bose • - 249 

INFANT INCAPABLE OF CONTRACTING : See 
Indian Evidence .\ct, s. 115. 

INFANT’S INTEREST IN MITAKSHARA JOINT 
ESTATE — Guardian — Powers of Karta. 

A guardian of the property of an infant cannot 
properly be appointed in respect of the infant’s 
interest in the property of an undivided Mitaksharn 
family. 

Where the karta of an undivided Mitakshara 
family with the concurrence of the adult members 
of the family has mortgaged for necessity family 
property for family purposes :— 

Held, that it is no objection to the validity of 
the mortgage deeds as against all the members of 
the family that on the face thereof it appears tliat 
one of the brothers is a minor, and that one of 
the deeds was executed by his mother as guardian 
without the sanction of the Court as required by 
Act XL. of 1858. s. 18, and Act \T!I. of 1890, 
ss. 29 and 30 . (»HAR1B-UL-1,AH v. KH.M.AK 

Singh. 165 


ISSUE AS TO LEGITIMACY : .SV^ MaHOMEDAN 
Law. 

JURISDICTION ; CANAL DUES. 

LIABILITY FOE RENT: See BENGAL ACT VHI. 
OF 1879, S. 10. 

LIABILITY TO ACCOUNT : See MORTGAGEE IN 

Possession. 

LIBERATION ON BAIL : See ACTION FOR FALSE 

Imprisonment. 

LIMITATION : See ACTION FOR FALSE IMPRI¬ 
SONMENT. 
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MAHOMEDAN LhVf —Shia/is — Croiiion of 
Will—Issue as to Legitimacy—^Idmisn- 
bility of Statenunts recorded in Wasil'a Office. 

Held, th.it under the Shiah law as well a< under 
the Sunni law, a waqf can be created by will. 

A;:ka AH Hhan v. Altaf Hasan Khan, (.1^92) 
Iiid. I.. K. 14 .Mlah. 429, overruled. 

The testatrix, having been in receipt of a pen¬ 
sion from Government known as a wasika, 
made, in answer to inquiries from the Wasika 
Office, a series of statements extending from ibOo 
to iSgo as to n ho were her heirs :— 

Held, that these being authenticated state¬ 
ments coming from a public office, and containing 
statements of one who had the best means of 
knowledge before any controversy had arisen, were 
.ishtly admU.eci a. evidence, and were 
on an i^sue as to legitimacy. jAkLK ALl KHAN 
r . .VNJU.'IAN ARA BEGAM. bADIk ALI KHAN 
r. ANJUMAN ARA BEGAM ■ * • • 9 

manager of joint family not an 

“ agent OF EACH MEMBER : AV. CIVIL 
procedure code. s. 17. 

minors : See HINDU Law. 2. 

MiiNEYS PAID TO INFANT NOT RECOVER- 
ABLE , 5 .. INDIAN Evidence act, 

s. 115. 

mortgage FOR A FIXED I^^IL-Mortgagor's 

'^"//f/Tthaftlfe’pWn 1 iff 5 . who had granled the 
land hfsuit to the defeiHlants for a fixed ter,., free 
if re. i.“eon,ide.a.ion of pas. a„d prese,,. advan- 
' 1 ,0 them were entitled to eject at the ex- 

cesmade to notwithstanding that other 

r'^'i had^een included in the grant of which the 

failed to give possession, and in conse- 
plaintitfs failed g R 

,,aence the defend^ The right to 

themselves ' controlled by some 

eject was ab.oluK. ,he deed of 

stipubtio^n.^^exPs^Hr^ ' 


ITGAGEE in POSSESSION-itfrWWy !■' 

true construction of a mort- 
eld, that o in possession was only 

deed the ^ ixctuzWy receiv- 

jnsible for sue ^,ight have been so 

y'^lTTfor his own wilful neglect or fault, 
ivedbut for h responsibility not contem- 

:annot be the rent-roll in the 

>(1 by I he P realii^ed or not, by 

ibandi, whe 'obscure expressions in the 

r.UNAKS^SHA°DrU<AMKAR^^ B6 
•r^.e crGHT TO damages FOR 
‘^®\®r®each or CONTSACT : Mort- 

o!g. WR A fixed term. 

.0 oTftWT TO EJECT: See MORT- 
‘^‘^roE KOE^^D term. 

. «rwFRE TRUTH KNOWN TO 
BSTOPPE^I' WHEE^g 

pence act, S. us- 


Jui 

NORTH WESTERN PROVINCES LAND REVE¬ 
NUE ACT, 8 . 241 ; See CANAL HUES. 

OCCUPANCY TENANTS ; See ACT XII. OF 187^, 
SS. 10, 12. 

ONUS PROBANDI: See IMI'aRTIBILITV OF INAM. 
ONUS PRUBANDI AS TO LAND BEING DRY 
IN 1793 : See PERMankntlv Sl'ITLED 
Estate. 

ORDER REFUSING TO ADMIT AN APPEAL: 

PRACTICE. I. 

OUDH ESTATES ACT. 1869 . ss. 2 , 11 — 
tion — Widaio's Pmver of Alienation—Hindu Law 
— Stridhan—Estate e>f Daughter inheriting her 
Mother's Stridhan. 

Under s. 11 of the Oudh Estates .Act of 1869, 
the heir of a taluqdar has power to alienate his 
estate or right or interest therein. ’I'he defini¬ 
tion of heir in s. 2 does not enable a widow to 
alienate more than the right or intere>t to which 
she is entitled :— 

Held, that the widow in this case, wiio had 
succeeded to her mother’s stridhan by inherit¬ 
ance, did not take it as her absolute and 
alienable estate, but for a (jualifiei) estate with 
reverter after her death to her mother's heirs. 

Lal Sheo Pertab Bahadur singh v. Alla¬ 
habad Bank, Limited - - 209 

PARTIAL PARTITION : See HINDU Law. 1. 

PARTITION, WHETHER GENERAL OR PAR¬ 
TIAL— Decree for Partition — J-.vidtnce of Inten¬ 
tion and Conduct as Explaining Decree. 

Partition of joint estate amongst the members 
of a Hindu joint family, so as to establish the 
separate holding of each member, was held to be 
established by a decree in 1S68 to the effect that 
commensality in i86i had been discontinued and 
their separate shares of ancestral estate ascer¬ 
tained. So far as any ambiguity appeared on 
the face of the decree as to whether the partition 
of estate was general or only quoad some of the 
coparceners, It was removed by evidence as to 
their intention prior to decree, and as to their 
conduct thereafter, especially in the matter of 
separate petitions for separate registration of 
their shares. Ram PerSHAD Singh v. LakhPaI'i 
KOE k - - ... 1 

PARTNERSHIP AGREEMENT : INDIAN 

Registration act, s. 17 (//). 

PERMANENTLY SETTLED ESTATE— of a 

Public Navigable River — Onus probandi as to 
Land being dry in 1793— Effect of Thak and 
Survey Maps made after 1793— Act IX. of 1847, 
ss. 5, 6. 

Dry lands, locally situate within the appel¬ 
lant’s permanently settled mouzahs, and shewn 
by thak and survey maps to have formed in the 
years 1838-1852 the bed of a public navigable 
river flowing through the appellant’s properly, 
cannot be assumed to have been dry lands in 
1793. The onus was on the appellant, who 
alleged that they formed portion of his perma¬ 
nently settled estate, to shew- that at the time of 
the permanent settlement they were not excludefi* 
therefrom as forming the bed of the river. 

T 
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PERMANENTLY SETTLED ESTATE— 

T hak and survey maps made after 1793 are 
not in law decisive, in the absence of evidence 
to the contrary, that particular lands were 
included in the permanent settlement. They 
are admissible and valuable evidence of the state 
of things existing at the time they are made. But 
assuming the lands not to be so included, then 
.\.ct IX. of 1847 applies to them, and in that 
case the last survey ntade under s. 3 of that 
Act may be acted upon, and is to be taken 
as the starting-point for deciding when the next 
survey is made whether they are within ss. 5, 6. 

Maharaja Jaoadindra .Nath Roy Bahadoor 

SECRKTARY OI- STATt FOR INDIA IN COUN¬ 
CIL. . 44 

PLEADING: .SVi- ADMISSiniLlTY OF EVIULNCE. 

POWERS OF KARTA : S<e INFANT’S INTEREST 
IN .MlTAKSHARA JOINT ESTATE. 

PRACTICE—(Vf/tT rei usins' to admit an Appeal 
—Act .VK. of 1877, s. 5—“ Snflicient Cause." 

On January 19. 1897. the High Court refused 

to admit an appeal from a decree of a Subordi- 
n.ilc Judge tlated June 23, 1894. on the ground 
that delay mainly attributed to filing an appeal 
in tlie wrong Court through an alleged error In its 
valuation was not. tuuler all the circumstances, 
“sufticient cause” for not appe.iring in due time 
within the meaning of s. 5 of the limitation Act:— 
Ifeld, that this order could not l)e set aside 
unless shewn to be wrong, liowever serious the 
consetjuences may have been. RAM NaRAIN 
JOSHl t'. Parmeswar Narain Mahta - • 20 

2 . - Rule i elating to Coueurreuf t'iudiugs of 

Fact. 

The rule against disturbing a concurrent finding 
of fact by the CourLs below is none the less 
applicable because the Courts have not taken 
precisely the same view of the weight to be 
attached to the oral and documentary evidence 
respectively. RAM .\NUGRA NaK.AIN SiNGH v, 
Chowdhry IIanu.man Sahai. - 41 

presumption : Hindu Raw. i. 

PRESUMPTION OF LEGITIMACY ; See INDIAN 
EVIDENCE -\CT. S. 112. 

PROBATE AND ADMINISTRATION ACT. 1881 . 
8. 2 : See INDIAN SUCCESSION ACT, s. 331. 

PROPERTY INHERITED BY A WOMAN FROM 
A WOMAN : See HINDU I.AW. 3. 

EAILWAV CONSTRUCTED UNDER INDIAN 
railway act, 1890 —Abuse of Statutory Powers 

_ Right of Suit for Damages and Iniunctiou. 

In a suit brought with the consent of the 
Governor-Genera! in Council against the Gaekwar 
of Baroda, and also against the operating railway 
for damages and injunction for negligent con¬ 
struction of a railway authorized by Indian 
Railway Act, 1890, whereby the respondent’s 
lands had been flooded with water :— 

Held., that, as the statutory authority had 
“N. been abused or exceeded, the remedy was rightly 
^•^.nforced by suit, and not by a proceeding for 
-mpensation under the statute so transgressed. 


RAILWAY CONSTRUCTED UNDER INDIAN 
RAILWAY ACT, 1890 — continued. 

The injunction should be in general terms, 
restraining the defendants from flooding, and 
should not direct the execution of specified works.'V 
His Highness the Gaekwar of Baroda v.\ 
Gandhi Kachrabhai Kasturchand • - 60 

RESETTLEMENT WITH GRANTOR OF POT- 
TAH : See BENGAL ACT VIII. OF 1879, 
S. 10. 

RES JUDICATA : See DEEDS OK MORTGAGE AND 

Sale. 

RESUMPTION OF LANDS INCLUDED IN A 
POTTAH : i-zc BENGAL ACT VIII. OF 
1879, S. 10. 

RIGHT OF PRE EMPTION : .StY ACT XII. OF 
1878, -SS. 10, 12. 

I RIGHT OF SUIT FOR DAMAGES AND INJUNC¬ 
TION : Sec Railway constructed 
UNDER Indian Railway Act, 1S90. 

RULE RELATING TO CONCURRENT FINDINGS 
OF FACT : See PRACTICE. 2. 

SALE CERTIFICATE ; 6 VC DEEDS OF MoR'J'GAGE 
AND Sale. 

SHIAHS : See MaHOMEDAN Law. 


SPECIAL FAMILY CUSTOM : See SUCCESSION BY 
PRIMOGENITURE. 

SPECIAL PROCEDURE UNDER BENGAL ACT 
VIII. OF 1869 : BENGAL ACT VIII 

OF 1869, S. 64. 

STRIDHAN : See HINDU I.AW. 3. 

OuDH Estates act. iSbn 

ss. 2, II. 

SUCCESSION BY PRIMOGENITURE — 

Family CuUom-EfTM of British SrttuJJ,, J, 
Tenure and its Customs. 

upon the evidence, that . 

the chiefship of Tank went by soecial fP 

custom in the line of primogeniture, and that"the 
‘""rik suit went 

with the chiefship. Accordingly, the title of fi? 

respondent, being in the elder liL, was nrpG. * 

to that of the appellant, who'w^n" 

the" a^ppellanS*'f"’h"' 

was not to create a fresh estate » ^ 
ordinary law of inheritance, bJt to r I- 
the chief for the time being as it 
corona', the proprietorship thereof k-'" 

succession by the said faniily^ustom ^’ 

The appellant being grantee fr«™‘ r- 
of a pension fund, part of an hT 
allowance originally granted to cash 

also grantee oUvillag^e from hU 

subsistence ® father for his 

^ th^t, Ka* • 

each other and derived from" 
there was no ground for outtin sources, 

his election, and that he^PP^^'ant to 
both. SaRDar MuHAMMAn^* fo keep 

Nawab Ghalam K?sim 


INDEX. 
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ran BY FBOPHIEIOB TO w?m^Is 

WEONGIY TAKEN F»0« 

. C&NAL DUES : See CaNAL DUES. 

^IT FOR PARTITION : See IMPARTIBILITV OF 
INAM. 

^a-urvfr OF PROPERTY ACT. s. 56 . 8ub-8. 4 
TIANSFEB Oi rtt reiUet of unpaid 

hrchau-^^nei-Eifect^^ ^ gg 

^rd-Cmf^^aie of Appeal Act 

4 of Transfer of Pro- 
Under s. 55* a statutory charge upon 

f i: oT P pe ty sold in the hands both 
."’^^IhLerand M those claiming under 
whole of the unpaid balance o 
<Hne w clear contract 

pur?tase-money. unle parties. This charge 

0 the contrary behs-een the part^. 

c^atTby"^uity. It 

•i excTodrd by I mere personal contract to 
IS nol excluaea y • (J^e purchase- 

'*'"To?To Uke the Tutchase-money by instal- 
monel, or to taKe V agree- 

““"iith respect to the pnrchase-money which 
TnfcoSent with the continuance of the 

chai 


TEANSFEK OF PEOFERTY ACT, s. 65, aub s. 4 

— continued. 

So /irW, in regard to immoveable property at 
tlenificate of appeal given pureuant to 

unchastity of widow 1 s » admissibility 
OF Evidence. 

VAIIDITY OF FRENCH f 

AN INSOLVENT : See CIVIL rRO 

cedure Code, s. 17. 

transfer of property act, S. 55 . 
SUB-S. 4. 

VILLAGE COMMDNITIES i Are Act XII. OF 
1878, SS. 10, 12. 

WIDOWS POWER OF AnE«A™N : 5re OUDH 
ESTATES ACT, 1069, SS. 2, ll. 
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